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GIFTS FOR A NON-CHARITABLE PURPOSE. 


DEVISE or bequest for a charitable purpose is valid although 

there be no definite cestuz gue trust. The State, through 

the attorney-general, will compel the trustee, or, if need be, wilf. 
appoint a trustee, to carry out the purpose. 

Charities offer an exception to the general rule that every trust 
without a definite cestuz que trust is void. When there has been 
an attempt to create such a trust by will, and it is clear that the 
trustee was not intended to hold beneficially, there is a resulting 
trust for the heir, next of kin, residuary devisee, or residuary lega- 
tee of the testator, as the case may be. The court cannot carry 
out or protect the trust which the testator has tried to create, and 
so it gives the property to the person representing the testator, 
leaving it to him to carry out the purpose if he sees fit. 

In the leading case of Morice v. Bishop of Durham, Sir William 
Grant puts the doctrine thus : — 





1 Morice v. Bishop of Durham, 9 Ves. 399, 10 Ves. 521; James v. Allen, 3 Mer. 17; 
Ommanney v. Butcher, T. & R. 260; Vezey v. Jamson, 1 S. & St. 69; Fowler v. 
Garlike, 1 Russ. & M. 232; Williams v. Kershaw, 5 Cl. & F. 111, #. ; Ellis v. Selby, 1 
Myl. & Cr. 286; Stubbs v. Sargon, 2 Keen 255, 3 Myl. & Cr. 507; Harris v. Du Pas- 
quier, 26 L. T. R. 689; Buckle v. Bristow, 10 Jur. N. s. 1095; Leavers v. Clayton, 8 
Ch. D. 584; Jn re Nottage, [1895] 2 Ch. 649; Chamberlain z. Stearns, 111 Mass. 267 ; 
Nichols v. Allen, 130 Mass. 211; Adye v. Smith, 44 Conn. 60; Holland zw. Alcock, 
108 N. Y. 312; Taylor v. Keep, 2 Brad. 368; Stewart v. Green, Ir. R. 5 Eq. 470; 
Browne wv. King, 17 L. R. Ir. 448; Zw re Cullimore’s Trusts, 27 L. R. Ir. 18. See 
McHugh z. McCole, 97 Wis. 166. 
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“There can be no trust, over the exercise of which this court will not 
assume a control; for an uncontrollable power of disposition would be 
ownership and not trust. If there be a clear trust, but for uncertain 
objects, the property that is the subject of the trust is undisposed of ; and 
the benefit of such trust must result to those to whom the law gives the 
ownership in default of disposition by the forraer owner. But this doc- 
trine does not hold good with regard to trusts for charity. Every other 
trust must have a definite object. There must be somebody in whose 
favor the court can decree performance.” * 


Professor Ames has an interesting article on “ The Failure of 
the ‘ Tilden Trust.’” 2 With his comments on the objectionable 
character of the New York statutes touching charities (now happily 
repealed),? I agree; but he goes on to disapprove of the doctrine 
of Morice v. Bishop of Durham. He admits that that case “has 
never been directly impeached, either in England or this country,” 
but he contends that it is unsound in theory, and that, in contra- 
diction to it, “ there are several groups of cases, undistinguishable 
from it in principle.’’ His view is that although a trustee cannot 
be compelled to carry out a trust for an indefinite non-charitable 
object, and although, if he refuse to carry it out, there will be a 
resulting trust, yet, if he be willing to carry it out, the court should 
not interfere, at the instance of the testator’s heir or next of kin, to 
prevent him. 


“ Where the will of the testator,” he says, “can be fulfilled, equity [ac- 
cording to the doctrine of Morice v. Bishop of Durham], by interfering, 
defeats his will and thus produces the unjust enrichment of the testator’s 
representative at the expense of the intended beneficiary.” * 


The doctrine in question undoubtedly produces the enrichment of 
the testator’s representative ; but is such enrichment unjust? 

Let us, in the first place, look at the matter zz¢ter vivos. Sup- 
pose A. transfers certain property to B., and directs that B. shall 
employ it for such lawful purposes, not beneficial to B., as B. may 
see fit, there being no element of contract in the case.6 If B. goes 
on and delivers the property, the persons who receive it get, un- 
doubtedly, a good title ; but suppose, before B. thus deals with the 
property, A. demands it back. Will the court require B. to return 
it; or can B. refuse, saying, “I am going to spend it as you directed, 





1 g Ves. 399, 404, 405. 2 5 Harv. L. REv. 389. 

8 By the N. Y. St. of 1893, c. 701, as ruled by the Court of Appeals, Allen v. 
Stevens, 161 N. Y. 122. 

#5 Harv. L. REv. 395. 

5 See Gilman v. McArdle, 99 N. Y. 451. 
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for lawful purposes not beneficial to myself”? Now, although it 
may be difficult to find many reported cases where such a question 
has arisen, there is a class of decisions directly in point. Whena 
man assigns property to trustees to pay his debts, it is held in 
England that the creditors acquire no rights, until they consent to 
the assignment, and that, ¢herefore, the assignment is revocable 
by the debtor.’ 

It is true that these cases have not been generally followed in 
the United States, but this is because it is held in this country 
that the creditors become cestuis que trust upon the execution of 
the deed, and have immediately vested rights.2, The test always 
propounded in these cases is whether the conveyance has been 
made for the benefit of the settlor, so as to save him from the 
trouble or care or thought of doing things for himself, in which 
case it is revocable; or whether it has been made because he 
wishes to give third persons rights, in which case it is irrevocable. 
Now, when a so-called trust has been created without any cestuzs 
que trust, the purpose of its creation is almost necessarily the for- 
mer; and, therefore, I believe that it can be revoked by the settlor. 
I know of no authority to the contrary. At any rate, such a doc- 
trine has nothing unjust or inequitable about it. 

The strongest argument against this view is drawn from analogy 
of powers. Mr. Ames puts it forcibly : — 


“Tt may be objected that a devise might in this way become ‘the mere 
equivalent of a general power of attorney’; but this objection seems 
purely rhetorical. Suppose a testator to give A. a purely optional power 
of appointment in favor of any person in the world except himself, with 
a provision that in default of the exercise of the power the property shall 
go to the testator’s representatives, — or this provision may be omitted 
altogether, the effect being the same. Such a will is obviously nothing 
if not the mere equivalent of a general power of attorney. And yet the 





1 See, for instance, Walwyn v. Coutts, 3 Mer. 707, s. c. 3 Sim. 14; Garrard ». 
Lauderdale, 3 Sim. 1; 2 R. & M. 451; Acton v. Woodgate, 2 M. & K. 492; Smith v. 
Keating, 6 C. B. 136; Cormthwaite v. Frith, 4 DeG. & Sm. 552; Johns v. James, 
8 Ch. Div. 744; /# re Sanders’ Trusts, 47 L. J. Ch. 667; Jz re Ashby, [1892] 1 Q. 
B. D. 872; Lewin, Trusts (roth ed.), c. 20, sec. 2. The right to revoke such a trust 
can be exercised after the death of the settlor. Garrard v. Lauderdale, Re Sanders’ 
Trusts. 

hae cases will be found collected in Burrill on Assignments (6th ed.), §§ 257, 
258. , 

8 Wilding v. Richards, 1 Coll. 655; Mackinnon v. Stewart, 20 L. J. Ch. 49, 533 
Smith v. Hurst, 10 Ha. 30, 47; Johns v. James, 8 Ch. Div. 744, 749, 750; Zn re Ashby, 
ge 1 Q. B. 872, 877, 878; New’s Trustee v. Hunting, [1897] 1 Q. B. 607, 615, 

16. 
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validity of this power would be unquestioned. If the power is exercised, 
the appointee takes. If it is not exercised, the testator’s representative 
takes. 

“ Now vary the case by supposing that the testator imposes upon the 
donee of the power the duty to exercise it. Can the imposition of this 
duty furnish any reason for a different result? In fact, A., the donee of 
the power, has in this case also the option of appointing or not, since 
although he ought to appoint, no one can compel him to do so. Does it 
not seem a mockery of legal reasoning to say that the court will sanction 
the exercise of the power where the donee was under no moral obligation 
to act at all, but will not sanction the appointment where the donee was 
in honor bound to make it?” * 


Most cases of powers can be readily distinguished, but let us take 
a case inter vivos similar to that suggested by Mr. Ames. 

Land is conveyed to B. in trust for A. for life, on A.’s death as 
B. shall appoint, — save that he must not appoint to or for himself, 
—and, in default of appointment, the land to revert to the settlor. 
Here, as Mr. Ames says, we have an irrevocable power in B., and, 
without doubt, nothing the settlor can do will prevent B.’s making 
a valid appointment. 

Suppose, however, land is settled on A. for life, and then on B. 
in trust for such persons, other than himself, as he may select. 
Mr. Ames says there ought to be no difference between this case 
and the former one, and that though the settlor attempts to revoke 
B.’s authority, yet B. can go on and make a selection which will 
be valid. 

But, with submission, this is the distinction : The common law 
allows property to pass from one person to another on any future 
contingency (provided it is not too remote) and the contingency 
may be a nomination by a third person. But the common law will 
not allow a right 2” personam, an obligation, to be created without 
two parties. It will not recognize a promisor without a promisee, 
a contractor without a contractee, or a trustee without a cestuz que 
trust. 

To this, I take it, Mr. Ames would answer: “Granting that 
there cannot be a trustee without a cestuz que trust, and that the 
settlor has attempted to impose a duty upon B. which cannot be 
enforced, yet that will not prevent B. from being the donee of an 
irrevocable power.” 

But is not the reply this ? 

It is a matter of intention. Is B. a mandatary of the settlor ? 





1 5 Harv. L. REV. 395, 396. 
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That is, is he an agent of the settlor to act for him and on his 
behalf? Or is it contemplated that he shall have an independent 
authority, with power to act against the settlor’s wishes and inter- 
ests? If he is the former, then his mandate is revocable. The 
law does not allow of irrevocable mandates.! If he is the latter, 
then his power is irrevocable. 

Now, in the first case supposed above, the case of the power, it 
is clear that B. is to have an entirely independent authority. The 
settlor has said how the property shall go, but B. has the right, at 
his mere will or whim, against every wish or interest of the settlor, 
to change the direction. This is said plainly on the face of the 
settlement. There is a definite cestu¢ gue trust with a power in B, 
to substitute another cestuz gue trust. 

In the second of the supposed cases, the case of the trust, the 
use of the word “ trust,” the absence of any gift over, the absence 
of any named person who is to take or who may be deprived of the 
property, show an intention on the part of the settlor to employ 
B. as his agent to dispose of the property, and we have here an 
instance of a mandate. I do not say that this construction of the 
transaction is required as a logical necessity : but I do say that it 
is a perfectly reasonable, equitable, and fair construction. 

Let us now pass to cases arising after death. Suppose such a 
trust as we have been considering, where there is no cestud gue 
trust, has been created by settlement, and that the settlor dies. 
Does the right of revocation survive to the heir or executor? What 
rights shall survive and what not is matter of rather arbitrary law, 
but considering the current of legislation and decision, it is safe 
to say that the present policy of the law is that all rights which 
concern only property shall survive. Certainly there is nothing 
inequitable or unjust in such a policy. As noted above, when 
property has been given to a person in trust to pay creditors, the 
trust can be revoked after the death of the creator of the trust.? 

But the case which ordinarily occurs in practice arises when the 
trust is created by will. Here there is no question of the survival 
of an interest which existed before the death of the testator. The 
trust or mandate and the power of revocation, if it exists, both 
come into being on the death of the testator. But, both in the 
settlement and in the will, there is the same attempt to create a 





1 Blackstone v. Buttermore, 53 Pa. 266; Walker v. Denison, 86 Ill. 142; Chambers 
v. Seay, 73 Ala. 372. 

2 Garrard v. Lauderdale, 3 Sim. 1; s, c. 2 R. & M. 451; Re Sanders’ Trusts, 47 L. 
J. Ch. 667. 
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legal duty without a legal right, which the law does not allow. It 
is not the case of the donee of a power where the testator has 
named a devisee and given a third person the power to substitute 
another devisee at his own option ; but it is the case of a mandate 
to carry out the wishes of a testator and to act for him instead of 
his acting for himself. Whether the power of revoking this man- 
date, as it would exist in the settlor upon a transaction zzter vivos, 
shall exist in the heir or personal representative of the testator, 
or, in other words, whether a mandate created by will shall be irre- 
vocable, though a mandate created by deed is not, is a matter 
which might conceivably be decided either way. But the analogy 
of the law is that any arrangement which gives the settlor certain 
rights, when it is made inter vivos, will, when it is made by will, 
give the same rights to the heir or personal representative of the 
testator. Thus, if land is devised on a condition subsequent, the 
heir has the right of entry. 

The law will not allow a man in his lifetime to create a situation 
where the legal title is in A. and the beneficial interest is in no 
one. If such transaction is regarded as a trust, it is void; if it 
is regarded as a mandate, it is revocable. It is not unjust or 
against public policy for the law to deny a man the power to create 
a situation after his death which it denies him the power to create 
during his life. 

It may be said that there is a distinction between the creation 
of a trust with indefinite cestuzs by will and its creation by deed, 
in this: When such a trust is created zm¢er vivos, no one, except 
the settlor, has any reason to count on its being carried out, and 
therefore no one except the settlor has any rights under it ; even 
those who disapprove of the doctrine of Morice v. Bishop of Dur- 
ham cannot say that its application to settlements is in any way 
unjust; but the testator does expect that the trust created by his 
will is to be carried out, and to allow this expectation to be de- 
feated by the action of the heir or next of kin, when the trustee 
is prepared to carry it out, is unjust. There is nothing unjust in 
allowing a man to defeat his own schemes, but it is unjust to 
allow one man’s schemes to be defeated by another. 

But this, it is submitted, overlooks the fact that there is no in- 
justice in the law restraining, by general rules, the power of a 
man to say what shall be done with his property after his death. 
The law does allow a man on his death to transfer to others the 
rights which he himself has had, but it says that the mandates 
and agencies which he has given shall cease and that he shall 
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not create new ones. Agents without a principal, agents whose 
principal is a dead man, it will not allow, and in this there seems 
nothing unjust. 

I repeat that I am not claiming that the doctrine of Morice v. 
Bishop of Durham is a legal necessity ; but I submit that it is 
reasonable, equitable, and in accordance with the analogies of the 
law ; and that there is good reason why, as Mr. Ames says, Morice 
v. Bishop of Durham “has never been directly impeached, either 
in England or in this country.” 





To the doctrine of Morice v. Bishop of Durham, there are some 
real and some supposed exceptions. 

I. Charities. Gifts in trust for charitable uses are valid, al- 
though no definite cestuz gue trust be named. This is an exception 
in form only. The State, through the attorney-general, enforces 
these trusts. . 

II. Funeral Expenses. From the necessity of the case, an 
executor or administrator can pay the funeral expenses of the 
deceased ; and although no one can compel him to carry out the 
directions of the will as to the testator’s burial, yet, if he does 
carry them out, the courts will protect him from claims on the 
part of heirs, next of kin, or residuary legatees. 

III. Monuments. A. Erection. A monument to the deceased 
or over his grave is esteemed part of his funeral expenses. “It 
stands on the same footing as an expensive funeral,” ! and (if the 
rights of creditors are not interfered with) an executor will be 
allowed to follow the directions of his testator,? although they be 
of the most extravagant character. In Detwiller v. Hartman,® the 
testator directed his executor “to purchase a burial plot of ground 
100 feet square in the Easton cemetery, and cause to be erected 
thereon a granite monument, the cost not to exceed $50,000 nor 
less than $40,000.” # 

But in a few cases the rule has been extended so as to allow 
the erection of monuments to persons other than the deceased. 
When an executor is directed to place monuments on a family 
burial ground where the testator directs or expects that he will 
himself be buried, the cost of such erections may come under a 
liberal interpretation of funeral expenses. Such was the case in 















1 Mellick v. ssylum, Jac. 180, 184. 
2 See Trimmer v. Danby, 25 L. J. Ch. 424, 427. 

8 37 N. J. Eq. 347 

4 Cf. Emans v. Hickman, 12 Hun 425; Bainbridge’s Appeal, 97 Pa. 482. 
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Mitford v. Reynolds ;! Wood v. Vandenburgh ;? Fite v. Beasley ;° 
Cannon v. Apperson ;* Ford v. Ford.® 

In Gilmer v. Gilmer,® a bequest for the erection of monuments 
to the memory of “Gen. Stonewall Jackson” and Colonels Cobb 
and Bartow was held valid; but these monuments were not fune- 
rary, and the ground for supporting the bequest must be that the 
erection of a monument to a distinguished public man is a charita- 
ble use.’ 

There are no cases in the United States where trusts for monu- 
ments to private persons, such monuments having no connection 
with the interment of the testator, have been allowed. There are 
two such cases in England. The first is Masters v. Masters. A 
testatrix left £200 for a monument to her mother. The validity 
of the legacy was not questioned. The only point discussed was 
whether it should abate proportionately with the other legacies, 
some of which were for charities. “It was objected that the 
4200, given for a monument for the mother, ought not to 
abate in proportion, this being a debt of piety to the memory of 
her mother, from whom the testatrix received the greatest part 
of her estate. And to this the court (Sir Joseph Jekyll, M. R.) 
inclined, but however reserved that point.” So reads the report; 
but according to Mr. Cox’s note zm loco, the decree declares that 
the “legatees and charities (except the £200 for the monument) 
are to abate in proportion.” But as we shall see in the next para- 
graph, at the time of this case, and for many years after, even 
trusts for the repair of monuments were held to be charitable, and 
the assumption in Masters v. Masters that the legacy was valid is 
in line with that doctrine and was to be expected. The other 
case is Musset v. Bingle.” A testator directed his executors to 
apply £300 in erecting a monument to his wife’s first husband, 
and also to invest £200, and apply the interest in keeping up the 
monument. It was admitted that the latter direction was bad; 
the question argued was whether the former direction was good. 
Hawkins, V. C., said “that the direction to the executors was a 
perfectly good one, and one which they were ready to perform, and 





1 16 Sim. 105; 1 Ph. 185, 706. 2 6 Paige 277. 8 12 Lea 328. 
4 14 Lea 553, 590. 5 ot Ky. 572. 6 42 Ala. 9g. 

7 Cf. Smith’s Estate, 5 Pa. Dist. Ct. 327; but see Re Jones, 79 L. T. R. 154. 

8 1 P. Wms. 421 (1718). 

® Cf “Concerning the building or erecting of tombs, sepulchers, or monuments for 
the deceased . . . is the last work of charity that can be done for the deceased.” 
3 Inst. 202. 

10 Reported only W. N. (1876) 170. 
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it must be performed accordingly.” This meagrely reported case 
seems to be the only authority at the present day for sustaining a 
trust fora monument in a case where the trust cannot be sup- 
ported, either as a charity or as coming within funeral expenses. 
B. Repairs. Trusts for the perpetual repair of tombs and 
monuments were originally held to be charitable; bad, if they 
contravened the Mortmain Act; but otherwise, good! In 1815 
Lord Ellenborough in Doe d. Thompson v. Pitcher? took a dis- 
tinction between a monument to the testator himself and a monu- 
ment toa third person. He said, with reference “to a trust (by 
deed) for keeping up a tomb. It does appear, I think, to be a char- 
itable use in part and in part not. As far as concerns the grant- 
or's own interment it is not, but inasmuch as it is for her family, 
it may be so considered.” * This distinction was adopted by Mr. 
Jarman in his Treatise on Wills, and was continued by him down 
to the third edition (1861).4 In Jones v. Mitchell,® a legacy of 
#60 to repair a family tomb passed without question ; and in 
Baker v. Sutton,® trusts to repair tombs were held within the Mort- 
main Act. But in Lloyd v. Lloyd,’ it was held that a trust to 
repair a tomb, although not within the Mortmain Act, was invalid, 
and this decision has been constantly and uniformly followed in 
England. The later English doctrine has been followed or ap- 
proved in most of the American cases.? The older doctrine that a 
trust to repair a tomb was valid seems to have been adopted with- 





1 Durour v. Motteux, 1 Ves. Sen. 320 (1749). See Gravenor v. Hallum, Amb. 643 
(1767) (cf notes 4 and 7 to Blunt’s edition of Ambler; and Boyle on Charities 46); 
Blackshaw v. Rogers, cited in 4 B. C. C. 349; Boyle, 47 (1779). 

23M. & S. 407. 

8 But cf s.c. on a second ejectment, 6 Taunt. 359, 370; 2 Marsh. 61, 71; Boyle 
48; Tyssen, Char. Bequests, 78. 

# Jarman, 3d ed. 194. 

§ 1 S. & St. 290 (1823). 

6 1 Keen 224 (1836). 

7 2 Sim. N. s. 255 (1852). 

8 Rickard v. Robson, 31 Beav. 244; Fowler v. Fowler, 33 Beav.616; Jn re Rigley’s 
Trusts, 36 L. J. Ch. 147; Hoar v. Osborne, L. R. 1 Eq. 585; Fisk v. Atty.-Gen., 
4 Eq. 521; Hunter v. Bullock, 14 Eq. 45; Dawson v. Small, L. R. 18 Eq. 114; 
In re Williams, L. R. 5 Ch. D. 735; J re Birkett, 9 Ch. D. 576; /n re Vaughan, 
33 Ch. D. 187. See Zn re Tyler, [1891] 3 Ch. 252; Re Jones, 79 L. T. R. 154; 
Tyssen, c. 7. Contra, semble, In re Sinclair’s Trust, 13 L. R. Ir. 150. 

® Piper v. Moulton, 72 Me. 155, 161, overruling gu. Swasey v. Am. Bible Soc.; 
Bates v. Bates, 134 Mass. 110; Coit v. Comstock, 51 Conn. 352; Kelly v. Nichols, 
17 R. I. 306; Matter of Fisher, 2 Connoly 75; Trustees of M. E. Church of Wells 
v. Gifford, 5 Pa. C. C. 92; Johnson v. Holifield, 79 Ala. 423. See Knox v. Knox, 
9 W. Va. 124. 

68 
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out discussion in Gafney v. Kenison.! Legislation authorizing 
the establishment of such trusts is common in the United States.? 

IV. Masses. In England a devise or bequest for the saying of 
masses for the soul of the testator or of others is illegal, as for a 
superstitious use, and so no question as to its coming within the doc- 
trine of Morice v. Bishop of Durham arises. Generally, in Amer- 
ica such devises or bequests are good charitable trusts, and for 
that reason Morice v. Bishop of Durham has no application.* In 
New York such gifts, though considered charitable, were, under 
the provisions of the Revised Statutes (now happily repealed), held 
bad for want of a specific legatee.6 In Festorazzi v. St. Joseph’s 
Catholic Church,® such a bequest was held not charitable, and 
therefore void. This was in accordance with Morice v. Bishop of 
Durham. mi 

The Irish cases call for special attention. In Commissioners v. 
Walsh,’ a bequest for the saying of masses for the testator’s soul 
was held good. The decree included the bequest as among “ chari- 
table uses and purposes.” This case was followed in Read v. 
Hodgens.* In Brennan v. Brennan, such bequests were spoken 
of as “charitable bequests.” There was no discussion. In Brad- 
shaw v. Jackman,” Porter, M. R., held “that a bequest for masses 
was not in itself illegal.” 


In Atty.-Gen. v. Delaney," it was decided that such a bequest was 
not “for any purpose merely charitable” within the exception of a 
statute imposing a legacy duty. Pallas, C. B., in delivering his 
opinion, said,® in reply to the contention that such bequests must 
be “deemed charitable”: “In my opinion, this is not the real 
question which we have to decide. We are bound down within 
much more narrow limits. Our province is confined to determin- 





1 64 N. H. 354. 

2 Jones v. Habersham, 3 Woods 443, 470; s. Cc. 107 U. S. 174, 183, 184; Bronson 
v. Strouse, 57 Conn. 147; Smith’s Estate, 5 Pa. Dist. 327. (As to Hornberger v. 
Hornberger, 12 Heisk. 635, see p. 529, post.) 

8 See cases collected in Tyssen, c. 5; and also /# re Fleetwood, 15 Ch. D. 594, 
609; and Elliott v. Elliott, 35 Sol. J. 206. , 

4 Schouler, Petitioner, 134 Mass. 426; Seibert’s Appeal, 18 W. N. C. (Pa.) 276. See 
Rhymer’s Appeal, 93 Pa. 142; Seda v. Huble, 75 Iowa 429; Elmsley v. Madden, 18 
Grant (U. C.) 386. 

5 Holland v. Alcock, 108 N. Y. 312. See Gilman v. McArdle, 99 N. Y. 451; 
Vanderveer v. McKane, 25 Abb. N. C. 105; Estate of Howard, 5 N. Y. Misc. 295; 
Matter of Backes, 9 N. Y. Misc. 504. 

6 104 Ala. 327. 7 7 Ir. Eq. 34, n. (1823). 8 Id. 17 (1844). 

9 Ir. R. 2 Eq. 321 (1868). 10 21 L. R. Ir. 12 (1887). 11 Tr. R. 10 C. L. 104. 

12 5 & 6 Vict. c. 82, sec. 38. % Ir. Rep. 10 C. L. 122. 
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ing whether the purpose in question is one merely charitable i 
within the” said statute. And this decision was followed in Perry | 
v. Tuomey.? In Dillon v. Reilly? the provision for the offering of 
masses was in the form of a condition upon a gift to individuals. 

There is, however, a series of cases before Sullivan, M. R., 
and Chatterton, V. C., given in the note* in which bequests for 
masses have been held void. In the first of these cases (Boyle v. 
Boyle), the decision was placed squarely on the doctrine of Morice 
v. Bishop of Durham. But in the later cases the gifts were de- 
clared void because creating a perpetuity; and taking the word 
“perpetuity” in its primary sense of “inalienable interest,” the 
reason was not incorrect, the gifts were bad because the property 
could not be alienated, and it could not be alienated because there 
was no one to alienate it. 

After these cases came Reichenbach v. Quin. Here the tes- 
tatrix requested her trustees “to apply £100 towards having 
masses offered up in public in Ireland,” for the repose of her soul 
and the souls of certain other persons. Chatterton, V. C., after 
stating the terms of the bequest, said: “I do not consider that 
there is any attempt here to create a perpetuity, and on that ground 
— and I wish it to be understood that on that point only I givea 
decision —I shall declare that the gift is valid.” 

The course of events was that Chatterton, V. C., at first, in 
Boyle v. Boyle, placed his decision on the true ground, the want 
of a definite cestuz gue trust, but afterwards gave (followed in this 
by Sullivan, M. R.,) as the ground of the decisions what was only 
an incident of the true ground, viz., inalienability, and then, when 
he thought that incident failed, he, without due care, assumed that 
all ground had failed for condemning the trust. The opinion was 
evidently not carefully considered. Reichenbach v. Quin is the 
only one of the cases on masses which contradicts Morice v. 
Bishop of Durham. 

In Small v. Torley, an annuity was given to a clergyman and 
his successors for 50 years upon a trust for the celebration of 
masses. The court held “that as an attempt to create a perpetu- 
ity it is void.” . And in Brannigan v. Murphy,® a bequest in trust 
to say masses was declared void as a perpetuity. 








1 21 L. R. Ir. 480 (1888). 2 L. R. Ir. 10 Eq. 152. 

8 Boyle v. Boyle, Ir. R. 11 Eq. 433 (1877); Beresford v. Jervis, 11 Ir. L. T. R. 128 
(1877); Kehoe v. Wilson, 7 L. R. Ir. 10 (1880); Morrow v. M’Conville, 11 L. R. Ir. 
236 (1883); Dorrian v. Gilmore, 15 L. R. Ir. 69 (1885). 


_ © 21 L.R. Ir. 138 (1888). 5 25 L. R. Ir. 388 (1890). © [1896] 1 Ir. 418. 











/ 


/ 


520 HARVARD LAW REVIEW. 


There is a case mentioned by Mr. Ames as being in conflict with 
the doctrine of Morice v. Bishop of Durham, which may be men- 
tioned as well here as anywhere. In Gott v. Nairne,! the testator, 
by a codicil to his will, gave £12,000 to trustees upon trust, as soon 
as conveniently might be, but nevertheless at the absolute discre- 
tion of the trustees, to invest the whole or part in an advowson, 
and until his son John should be presented to a benefice of 41000 
a year, or should die, to present a fit person to the benefice, and 
subject thereto the trustees should hold the advowson in trust for 
John. Until such investment in an advowson, the £12,000 to be 
invested in certain securities, the income to be accumulated for 
21 years, and (in case the advowson had not been purchased) after 
the 21 years to pay the income to the son or his executors or ad- 
ministrators, and if the son died or was presented to a benefice of 
#1000 a year, before the advowson was purchased, the 412,000 
and the accumulations were to belong to John. 

The 412,000 had been set aside and invested in securities, but 
the advowson had not been purchased. John brought a bill in 
equity praying that the fund should be transferred to him, whether 
he had or had not been presented to a benefice of 41000. The 
trustees demurred. The demurrer was sustained. That is, the 
court (Hall, V. C.,) held that the money was payable under the 
terms of the trust to the son John, upon certain conditions which 
had not been fulfilled. The plaintiff was claiming under the trust, 
there was no claim against the trust, and no question as to its 
validity. John, from his going into the Church, and from his being 
provided for in a codicil, seems to have been a younger son only. 

V. Animals. In Mitford v. Reynolds,? a testator gave “the 
remainder” of his property, “after deducting the annual amount 
that will be requisite to defray the keep of my horses (which I will 
and direct to be preserved as pensioners, and are never, under any 
plea or pretence, to be used, rode or driven, or applied to labor)” 
for a certain object. The case was elaborately discussed on two 
points, — first, what was included in “the remainder” of the pro- 
perty, and, secondly, whether the object to which the remainder 
was given was a good charity. It was held that it was a good 
charity. No discussion whatever seems to have taken place on 
the validity of the direction as to the horses, but the report states 
that the order “made provision for the maintenance of the testa- 
tor’s horses; and on the death of them or either of them” there 





1 3 Ch. D. 278. 2 16 Sim. 105. 
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was to be liberty to apply.’ In the later case, Jz re Dean, to be 
immediately referred to, North, J., speaking in his opinion of Mit- 
ford v. Reynolds, makes the following statement : — 


“The order made on further consideration in that case has been pro- 
duced from the Record Office during the hearing of the present case, and 
it contains a declaration that the provisions for the horses was good. It 
is clear there must have been evidence before the Court showing that 
at that time two only of the testator’s horses (he had died eleven years 
before) were living. Then provision was made for carrying over the sum 
of £1800 Consols to the fund for the maintenance of the horses, and 
directions were given for the application of the income, with liberty to 
apply, as to the whole or part of the fund, when the horses or either of 
them should have died.” * 


But the important case is Jz ve Dean.’ A testator bequeathed 
his horses and dogs to his trustees, and charged his land with the 
payment to his trustees during 50 years, if any of the horses and 
dogs should so long live, of the sum of 4750 annually. He de- 
clared that the trustees should apply said sum to the maintenance 
of said horses and dogs, and of their stables and kennels. He 
further declared that the trustees “shall not be bound to render 
any account of the application or expenditure of the said sum of 
4750, and any. part thereof remaining unapplied shall be dealt 
with by them at their sole discretion ;”’ that the horses should not 
be worked, but might be exercised; and that neither the horses 
nor dogs should be sold. He also gave to the trustees for 50 years, 
if any of the horses or dogs lived so long, the stables and kennels 
inhabited by them. 

The residuary legatee brought a proceeding in equity to obtain 
a declaration that the gift of £750 a year to the trustees was in- 
valid, or, in the alternative, that the plaintiff was entitled to the bal- 
ance of the £750 after making provision for the horses and dogs. 
North, J., in an elaborate opinion, held that the provision for the 
horses and dogs was not void. The grounds on which he went 
were the decisions in which bequests for building monuments had 
been sustained and the case of Mitford v. Reynolds, on which he 
commented at great length, and in which, he contended, the valid- 
ity of the provision for the horses must have been considered by 
the court. The learned judge also held that any surplus of the 
4750 not required for the maintenance of the horses and dogs was 
not taken by the trustees beneficially, but went either to the de- 











1 16 Sim. 120. 2 41 Ch. D. 559, 560. 8 41 Ch. D. 552 (1889). 
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visee of the land or to the heir; in the absence of the latter, he 
did not decide to which. 

Morice v. Bishop of Durham was not referred to by the learned 
judge, nor does the inconsistency between the doctrine of that case 
and his own decision seem to have been present to his mind. 

The correctness of Mr. Ames’s statement that Jz ve Dean is irre- 
concilable with the decisions of Sir William Grant and Lord Eldon 
seems to be indisputable. It is really the one important decision 
in conflict with Morice v. Bishop of Durham. We must choose 
between them, and it is submitted that it is not /z ve Dean that 
should be followed.} 

VI. Slaves. Mr. Ames refers to another class of cases as in con- 
flict with the doctrine of Morice v. Bishop of Durham. 


“The distinction,” he says, “between an illegal trust and a valid, 
though merely honorary trust, is well brought out by some decisions in 
the Southern States before the war. A bequest upon trust to emancipate 
a slave in a slave State was void, it being against public policy to encour- 
age the presence of free negroes in a slaveholding commynity. But a 
bequest upon trust to remove a slave into a free State and there emanci- 
pate him was not obnoxious to public policy, and although the slave could 
not compel the trustee to act in his behalf, still the courts acknowledged 
the right of a willing trustee to give the slave his freedom in a slave 
State.” ? 


But it is to be observed that in most of the slaveholding States 
the performance of such a trust could be compelled. In North 
Carolina such a trust was declared to be charitable ;® and generally 
the right to sue for freedom was recognized as an exception to 
the general rule that a slave had no rights; and, either at common 
law or by virtue of a statute, a slave was allowed to appeal to the 
courts to enforce a testamentary direction for his emancipation, 
which was not contrary to public policy. 

Thus a slave could offer for probate a will by which he was manu- 
mitted, or apply to the court to compel the executor to carry out a 
direction for emancipation. This appears to have been the law in 
Maryland, Virginia, South Carolina, Tennessee, and Arkansas.‘ 





1 Animals can be provided for by giving legacies to persons conditioned on the 
life or on the care of the animals. See Fable v. Brown, 2 Hill Ch. 378, 397. 

2 5 Harv. L. REv. 400. 

8 Cameron v. Commissioners, 1 Ired. Eq. 436; Thompson v. Newlin, 6 Ired. Eq. 
380; s. c. 8 Ired. Eq. 32, 43, 44. See also Charles v. Hunnicutt, 5 Call 311. 

# Fenwick v. Chapman, 9 Pet. 461; Peters v. Van Lear, 4 Gill 249; Patty v. Colin, 1 
Hen. & M. 519; Redford v. Peggy, 6 Rand. 316; Dunn v. Amey, 1 Leigh 465; Paup 
v. Mingo, 4 Leigh 163; Nicholas v. Burruss, 4 Leigh 289; Anderson v. Anderson, It 
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In Florida and Texas it is said that an executor would be com- 
pelled to carry out such a trust although the mode of exercising 
the compulsion is not stated.1 There is nothing to indicate that 
the law is different in Kentucky.? Of the slave states (other than 
Louisiana, where the common law did not prevail) the state of 
affairs suggested by Mr. Ames could have arisen at most only in 
Georgia, Alabama, and Mississippi. And these are the three states 
to which Mr. Ames specifically refers. 

In Mississippi, Buckner, C., in Ross v. Duncan,® in reference to 
these cases said: “A trust may be created which may be perfectly 
consistent with the law, and yet the law may have pointed out no 
mode of enforcement; still it would not interfere to prevent it, but 
would leave its execution to the voluntary action of the trustee.” 
But in the Court of Appeal, where the decree of the Chancellor 
was affirmed,‘ the court referring to the case of Frazier v. Fra- 
zier in South Carolina say it raises the identical question with 
that before them, and that the South Carolina court “held the 
trust to be a valid one which the executors might be compelled to 
execute.” ® And when the same will was again before the Court of 
Appeals,® on a bill against the executors by the American Coloni- 
zation Society, who had been directed by the will to superintend 
the removal of the slaves to Africa, the executors were ordered to 
deliver the slaves to the Society. The court say: ‘“ We need not 
now decide whether any remedy exists on the part of the slaves, if 
there had been no trustee under the will . . . but we take occa- 
sion to say, that in several of the states it has been held that the 
mere intention of the testator to emancipate, conferred a right to 
freedom, which, though it cannot be asserted in a court of law, 
may be enforced in a court of equity ;” and they proceed to cite 
cases to that effect. 

In Alabama came up the case of Abercrombie v. Abercrombie,’ 





Leigh 616; Phoebe v. Boggess, 1 Grat. 129; Reid v. Blackstone, 14 Grat. 363; Peter 
v. Hargrave, 5 Grat. 12,17; Jincey v. Winfield, 9 Grat. 708; Susan v. Wells, 3 Brev. 
11; Frazier v. Frazier, 2 Hill Ch. 304; Fisher v. Dabbs, 6 Yerg. 119; Hinklin vz. 
Hamilton, 3 Humph. 569; Isaac v. McGill,g Humph. 616; Boon v. Lancaster, 1 
Sneed 577; Isaac v. Farnsworth, 3 Head 275; Stephenson v. Harrison, 3 Head 728; 
Bob v. Powers, 19 Ark. 424. 

1 Sibley v. Maria, 2 Fla. 553; Purvis v. Sherrod, 12 Tex. 140. 

2 On the general question see Cobb, Slavery, c. 16. 

8 5 Freem. Ch. 587, 603. 

* Ross v. Vertner, 5 How. 305. 

5 The italics are those of the opinion. 

6 Wade v. Am. Col. Soc., 7 Sm. & M. 663, 696, 697. 
7 27 Ala. 489, 495 
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where the same question was presented. The Supreme Court 
said : — 

“It may be that the slaves themselves might not be able, by a suit, to 
enforce the trust; but if it be so, in relation to which we express no 
opinion, it cannot affect its validity so far as the executor is concerned ; 
and if he was so regardless of duties which he had voluntarily assumed, 
and of the oath which he had taken to discharge them, as to fail in the 
faithful execution of the trust, the powers of the Court of Chancery, to 
which by his will he had submitted the administration, are amply suffi- 
cient to enforce it, and the rule which might operate to prevent the bene- 
ficiaries themselves from enforcing it by suit would have no application.” 


But in the later case of Hooper v. Hooper,! which was not a suit 
for freedom, the court says that an executor will not “ be compelled 
by the court, at the instance and suit of the slave, to carry him to 
the State to which the will directs him to be carried for the pur- 
pose of emancipation. The Court of Chancery will recognize the 
authority of the executor to execute the trust, and, if he dy Ais dil/ 
submits the administration to that court, it might possess the power 
to enforce its execution, as a condition of giving its aid and relief 
to him. But the slave cannot enforce its execution by suit.” It 
is difficult to see how the filing of a bill by the executor can 
authorize the court to compel him to execute a trust to which he 
could not be compelled otherwise. 

In Georgia? there is a like dictum. “Should the executor apply 
to the court for direction, as in the present case, the court will 
thereby acquire jurisdiction and decree the execution of the trust. 
And the same result would follow should the next of kin move in the 
premises.” It cannot be said that the slave cases in the Southern 
States furnish any great authority in favor of the validity of non- 
enforceable trusts. 

A wise course, it is submitted, would have been to follow the 
judgment of that able judge, Chief Justice Ruffin, and consider all 
such testamentary provisions as charitable, and to be carried out 
so far as not forbidden by police enactments. 

But perhaps the most satisfactory way of dealing with such pro- 
visions is to remember that the institution of domestic slavery was 
ge to the common law and had to be incorporated in it as best 
it could be by notions drawn from the civil law ; that emancipation 
had always been a prominent topic in the civil law; that if manu- 
mission was to be allowed, it was almost matter of necessity that 








1 32 Ala. 669, 673. 2 Cleland v. Waters, 19 Ga. 35, 54- 
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slaves should have a right to petition for their freedom ; and that 
from decisions on the subject of slavery it is dangerous to draw 
analogies to be applied in other branches of the law. 















It may be fairly said that the only considered decision in con- 
flict with the doctrine of Morice v. Bishop of Durham is J ve Dean, 
where North, J., held that an executor might carry out a trust for 
animals. 






































Under the head of gifts to trustees for non-charitable, indefinite 
objects really also come cases where a gift, devise, or legacy is 
made to an unincorporated society or club. If the gift is in truth 
to the present members of the society, described by their society 
name, so that they have the beneficial use of the property, and 
can, if they please, alienate it, and put the proceeds in their own 
pockets, then there is a present gift to individuals which is good. 
But if the gift is intended for the good not only of the present but 
of future members, so that the present members are in the position 
of trustees, and have no right to appropriate the property or its 
proceeds for their personal benefit, then the gift is invalid? It is 
intended to be in trust for the society as such, which is a continu- 
ing entity in the contemplation of the donor, but which is not recog- 
nized by the law as having any standing in the courts.’ 

Those cases where gifts to trustees for non-charitable purposes 
have been held void suggest a question which at first sight seems 
rather alarming. Very many clubs or other institutions not char- 
itable have property held by trustees. Are these trusts void, and 
cannot the trustees expend the income for the benefit of the club? 

In answer to this question two suggestions can be made : — 

First: The delivery of the property to the trustees is a good 
mandate, and the trustees can dispose of it in accordance with the 





1 Cocks v. Manners, L. R. 12 Eq. 574; Old South Society v. Crocker, 119 Mass. 1, 
23; Henrion v. Bonham, O’Leary on Charities go. [I have not seen this case. It is 
cited several times in the Irish Reports, ¢. g. Stewart v. Green, Ir. R. 5 Eq. 470, 485; if 
Jn re Delany’s Estate, 9 L. R. Ir. 226, 241, 244; Morrow v. M’Conville, 11 L. R. Ir. 236, H 
241.) Jn re Delany’s Estate, 9 L. R. Ir. 226; /# re Wilkinson’s Trusts, 19 L. R. Ir. 531. \| 
See Anon., 3 Atk. 277; Brown v. Dale, 9 Ch. D.78; Re New South Meeting House, 
13 Allen 497; Coe v. Washington Mills, 149 Mass. 543; Swift v. Easton Beneficial 
Soc., 73 Pa. 362; Burke v. Roper, 79 Ala. 138; Stewart v. Green, Ir. R. 5 Eq. 470. 

2 Thomson v. Shakespear, Johns. 612; s. c. 1 DeG. F. & J. 399; Carne v. Long, 2 
DeG. F. & J. 75; Re Dutton, 4 Ex. D. 54; /# re Sheraton’s Trusts, W. N.(1884) 174; it 
Stewart v. Green, Ir. R. 5 Eq. 470; Hogan v. Byrne, 13 Ir. C. L. 166; Kehoe v. Wil- Hl 
son, 7 L. R. Ir. 10; Morrow v. M’Conville, 11 L. R. Ir. 236. See Jz re Clark’s Trust, 1 ij 
Ch. D. 497; Carbery v. Cox, 3 Ir. Ch. 231. | 

8 Hogan v. Byrne, 13 Ir. C. L. R. 166; Morrow v. M’Conville, 11 L. R. Ir. 236, 243. 
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mandate until the mandate is revoked. See Coe v. Washington 
Mills.? ‘4 

Second: There is in most cases a promise, express or implied, 
on the part of the trustee to apply the property delivered to him 
for the benefit of the club, and he can be held on the contract, and 
the person delivering the property has a remedy for breach of con- 
tract.2, When the money for the club is raised by subscription, 
there may be a contractual relation, not only between a subscriber 
and the trustee, but between the subscribers, which would prevent 
the withdrawal of a subscription. 

But it seems that ordinarily a gift’ by will for a non-charitable 
club-or society (not to be in the disposition for their own benefit 
of the immediate members) can be avoided by the heirs or next of 
kin of the testator. In such a case there is no contract. 


In some cases in which the validity of a devise has in truth de- 
pended on whether it contravened the doctrine of Morice v. Bishop 
of Durham, the courts have said or suggested that it depended on 
whether a “ perpetuity’ was created. Particularly is this so in Ire- 
land.* And if we take “perpetuity” in its primary sense of “an 
inalienable interest,’ the expression is not incorrect. If there is 


no one who can alienate the beneficial interest, the beneficial in- 
terest is inalienable. 

But in some of these cases the court speak as if the test of the 
validity of such devises was their violating or not violating the 
Rule against Perpetuities, where Perpetuity is used in its sec- 
ondary sense of Remoteness. This it is submitted is incorrect. The 
vice in such devises is not that the interests of the cestuis que 
trust are too remote, but that there are no cestuzs gue trust at all. 

In several instances the reference to the Rule of Perpetuity is 
slight. Thus :— 


“The property comprised in the devise is therefore to be taken out of 





1 49 Mass. 543. 

2 Gilman v. McArdle, 99 N. Y. 451. 

8 Thomson v. Shakespear, Johns. 612; s. c. 1 DeG. F. & J. 399; Came v. Long, 2 
DeG. F. & J. 75; Cocks v. Manners, L. R. 12 Eq. 574; Xe Dutton, 4 Ex. D. 54; Jn re 
Dean, 41 Ch. D. 552; Xe Jones, 79 L. T. R. 154; Johnson v. Holifield, 79 Ala. 423. 
See Tud., Char. (3d ed.), 57. 

4 Stewart v. Green, Ir. R. 5 Eq. 470; Beresford wv. Jervis, 11 Ir. L. T. R. 128; Ke- 
hoe v. Wilson, 7 L. R. Ir. 10; Jw ve Delany’s Estate, g L. R. Ir. 226; Morrow v. 
M’Conville, 11 L. R. Ir. 236; Dorrian v. Gilmore, 15 L. R. Ir. 69; Ja re Wilkinson’s 
Case, 19 L. R. Ir. 531; Bradshaw v. Jackman, 21 L. R. Ir. 12; Reichenbach v. Quin, 
Id. 138; Armstrong v. Reeves, 25 L. R. Ir. 325; Small v. Torley, 25 L. R. Ir. 388; 
Brannigan v. Murphy, [1896] 1 Ir. R. 418; Webb v. Oldfield, [1898] 1 Ir. R. 431. 
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commerce and to become inalienable, not for a life or lives in being and 
twenty-one years afterwards, but for so long as ten of the members of the 
society shall remain. This seems to me a purpose which the law will not 
sanction as tending to a perpetuity.” “It would, I conceive, be an ex 
treme stretch of the rule against perpetuity to hold that it applies to a gift 
of this sort.”* “The bequest” to keep up a monument “is invalid as 
repugnant to the rule against perpetuities . . . a private trust cannot be 
created so as to operate the inalienability of property beyond the period 
prescribed by the rule.”* “The gift there, if not charitable, must have 
failed, as being contrary to the rule against perpetuities.” * 


The following cases should be noted more particularly : — 

Morrow v. M’Conville:5 Hereatestator directed the rent of 
property ‘to be applied to the use and benefit of the Roman 
Catholic convent” at L. Chatterton, V. C., held that the gift was 
not to the members of the convent as individuals, but in trust for 
a non-charitable community which was incapable of taking it, and 
that the gift was, therefore, void within the doctrine of Morice v. 
Bishop of Durham ; but he also held “ that a gift, not charitable, 
to areligious community, including not only the existing members, 
but also all persons who should be, or become thereafter, members 
of it during a period capable of extending beyond the legal limits 
prescribed by the rule against perpetuities is void.” The reason 
first above given for the invalidity of the gift is, I submit, the cor- 
rect and sufficient reason. 

Bradshaw v. Jackman:® In this case there was a bequest in 
trust for the community of a convent. Porter, M. R., said: — 


“There are undoubtedly two senses in which the word ‘community’ 
may be used. It may mean the aggregate of the persons living in a par- 
ticular place, or answering a particular description, at a given time. .. . 
Or it may mean the aggregate of the members of an order or institution 
from time to time, forever, or so long as it continues to exist. . . . In the 
latter sense, a gift which in its terms included in its objects persons not 
in existence, and who might not come into existence until a time beyond 
the legal limit, would be clearly void for remoteness and uncertainty, un- 
less saved by being charitable. . . . In my opinion, there is nothing to 





1 Per Campbell, L. C., Carne v. Long, 2 DeG. F. & J. 75, 80, quoted with approval 
per Kelly, C. B., in Re Dutton, 4 Ex. D. 54, 58. 

2 Per Wickens, V. C., Cocks v. Manners, L. R. 12 Eq. 574, 586, quoted with ap- 
proval ger Chatterton, V. C., Zz re Wilkinson’s Trust, 19 L. R. Ir. 531, 536. 

8 Per Clopton, J., Johnson v. Holifield, 79 Ala. 423, 424; cf Matter of Fisher, 
2 Connoly, 75, under the New York Statute. 

4 Jn re Delany’s Estate, 9 L. R. Ir. 226, 233. 
5 11 L. R. Ir. 236. 
6 21 L. R. Ir. 12. 
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drive me to the meaning which would make the bequest err against the 
rule as to perpetuities.” 


The Master of the Rolls held, that is, that the bequest was for the 
benefit of a class consisting of certain specific living persons, and was 
therefore good ; but that if the bequest had been for the benefit of a 
class which might comprise within its numbers persons not coming 
into existence till a remote time, it would have been bad, a propo- 
sition which is true enough; but the real distinction in the inten- 
tion of the testator is not between a gift to a class consisting of 
certain individuals, and a gift to a class consisting’ of other indi- 
viduals, but between a gift to individuals and a gift to a society as 
a continuing entity, abstracted from any individuals, which last is 
not recognized by the law as having any standing in courts, being 
neither a corporation nor a charity. 

Armstrong v. Reeves :?_ In this case a testator gave a legacy 
“to the Society for the, Abolition of Vivisection, payable upon the 
receipt of the Treasurer for the time being;” and he gave the 
residue of his estate ‘to the Society of Carlsruhe for the Pro- 
tection of Animals, to be paid to the Treasurer for the time being 
of the said society.” Chatterton, V. C., held that the gifts were 
charitable ; and also that even if they were not charitable they 
were valid, because there was no indication of “an intention that 
the gifts received by the society shall be applied in a manner ex- 
ceeding the limits which the law prescribes with regard to per- 
petuity.” The reason first above given was a valid and sufficient 
ground for sustaining the trust. 

Small v. Torley :* A testator gave to A., “the present Roman 
Catholic clergyman officiating as superior” of a certain church, 
“ or the clergyman filling that office at the time of my decease, and 
to his successors from time to time so officiating,” an annual sum 
of £10 for fifty years, “in trust that he or his said successors dur- 
ing said period” shall have mass celebrated in said church for the 
repose of the souls of the testator and of his wife and parents. 
This gift was held to be bad as a perpetuity ; and so it was, using 
“perpetuity ”’ in its primary sense of “inalienable interest ;” * 
but the court (Porter, M. R.,) considered and rejected the theory 
that this legacy could be sustained for the life of the present 
incumbent, thus apparently assuming that if the legacy had been 
confined to his life it would have been good. Speaking of the case 








1 21 L. R, Ir. 17, 18. 2 25 L. R. Ir. 325. 
8 25 L. R. Ir. 388. # See p. 519, ante, 
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of Dillon v. Reilly,! the Master of the Rolls says: “It cannot be 
treated as a decision that in a case where words are used which 
purport to tie up property beyond legal limits the court will from 
thence carve out a life estate, hold it good to that extent, and reject 
the rest.” 

There remain only two cases to notice. The first of these cases 
is Hornberger v. Hornberger.2 A testator gave all his estate, 
after the death of his wife, to a city for the benefit of its poor ; 
“subject to the following exception, to wit: the flower garden and 
graveyard where my child Jettie is buried, and where I expect my- 
self and wife to be buried .. . is not to be sold under any cir- 
cumstances, but the same is vested in my wife for and during her 
natural life, and at her death” the city “are to act as trustees, 
and are to hold said graveyard and flower garden in trust, and out 
of my estate to keep the same up.” The court held that there was 
a good devise for charity ; they say that if the testator carved “out 
of the charity fund a fund for a perpetuity which must fail, we are 
not at liberty because of the dependent and illegal devise to avoid 
the whole will; but, rejecting the part that is repugnant to law and 
public policy, we must allow the part which is lawful to be the will 
of the testator; that which is primary and valid must stand ; that 
which is not primary and valid must fail.” All that is said about 
the wife’s life estate is in this sentence at the end of the opinion: 
“The trust to the wife of keeping up the graveyard and flower 
garden during her life is lawful.” The nature of the proceeding, 
beyond the fact that it was a bill in equity, does not appear. It 
was not a bill for instructions, for the executrix (presumably the 
wife) was not the complainant. According to the reasoning of the 
court with reference to the city, if the trust to keep up the grave 
were bad, the wife would take the estate free from the trust ; and 
it does not appear, nor is it likely, that she neglected to keep up 
the garden and graveyard, and that this was a suit to compel her 
to do so. The sentence last above quoted must therefore have 
been only a dictum. It is to be observed that no question of the 
Rule against Perpetuities arose in the case ; it was a question not 
of a future but of a present interest ; and the dictum was that one 
may hold property for life on an indefinite non-charitable trust ; 
and this, it is submitted, was incorrect. 

In re Dean,’ commented on above. Here there was a gift in 
trust for the support of certain animals. North, J., speaking of a 
gift for the repair of a monument, said : — 





1 Ir. R. 10 Eq. 152. 2 12 Heisk. 635. 8 41 Ch. D. 552, 557: 
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“T know of nothing to prevent a gift of a sum of money to trustees 
upon trust to apply it for the repair of such a monument. In my opinion, 
. such a trust would be good, although the testator must be careful to limit 
| the time for which it is to last, because, as it is not a charitable trust, un- 
less it is to come to an end within the limits fixed by the rule against per- 
petuities, it would be illegal. Buta trust to lay out a certain sum in 
building a monument, and the gift of another sum in trust to apply the 
same in keeping that monument in repair, say, for ten years, is, in my 
opinion, a perfectly good trust.” 












On this case it is to be remarked (1) that it was not carried to 
the Court of Appeal ; (2) that the decision was based largely on 
the case of Mitford v. Reynolds,! by which the judge felt himself 
bound, and in which the question does not appear to have been 
discussed ; (3) that the judge did not refer to Morice v. Bishop of 
Durham ; (4) that a trust for the perpetual repair of a monument 
is not obnoxious to the Rule against Perpetuities, for that rule 
relates to the creation of future interests, and has nothing to do 
with present interests, and that, if a trust for the repair of a monu- 
ment is illegal, it is because there is no cestuz gue trust with an 
alienable interest, not because the trust is to begin on a remote con- 
tingency ; (5) that even if a trust which can last longer than twenty- 
one years after lives in being were bad, then this trust for horses 
and dogs would be bad, because it might last conceivably for more 
than twenty-one years after the extinction of all Auman lives. The 
idea that the validity of a limitation over (or of a trust) may depend 
upon whether the limitation must happen (or the trust determine) 
within the lifetime of an animal is a notion as novel as it is ridicu- 
lous. Can a gift over be made to take effect upon the death of any 
animal however longevous, —an elephant, a crow, a carp, a croco- 
dile, or a toad? 






























To sum up. I submit that the doctrine of Morice v. Bishop of 
Durham is good law, and is of general application. 

There are only two exceptions, — funeral expenses and charities : 
the first is matter of necessity, the second is an exception in form 
only and not in substance. 








John Chipman Gray. 









1 16 Sim. 105. 
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UNWRITTEN CONSTITUTIONS IN THE 
UNITED STATES. 


T is not very uncommon, in recent years, to see in judicial 
opinions and other expositions of the law statements indicating 

a somewhat general and probably extending belief that the people 
of the United States have an unwritten constitution, supplement- 
ing, as it were, or standing back of, the written constitutions of 
the state and federal governments, which may sometimes be re- 
sorted to as a guaranty against oppressive or unjust legislation.} 
It will be found, however, that although the doctrine of an unwrit- 
ten constitution has been referred to, with apparent approval, in 
various connections, it can hardly be said to have been treated in 
any case as sufficient basis to sustain the court in declaring a 
statute unconstitutional. If these expressions signify anything, 
they indicate a tendency rather than an established principle in 
judicial thought ; and the purpose of this paper is not to collect 
the scattered references which may be found to the subject for the 
purpose of determining in how many courts some such principle 
may have been approvingly spoken of, but to ascertain, if possible, 
how such a principle would fit into our constitutional law. That 
it would be a modification of the general statement of the law as 
to the power of a court to declare statutes invalid because uncon- 
stitutional, is plain, in view of the repeated assertions of the courts 
in various states that they will not trench upon the discretionary 





1 This assumed unwritten constitution has not, perhaps, been better described than 
by Mr. Justice Beck, of the Supreme Court of Iowa, in the opinion delivered by him 
in Hanson v. Vernon, 27 Iowa 28, 73. He refers to it in this language: “ There is, as 
it were, back of the written constitution an unwritten constitution, if I may use the 
expression, which guarantees and well protects all the absolute rights of the people. 
The government can exercise no power to impair or deny them. Many of them may 
not be enumerated in the constitution, nor preserved by express provisions thereof, 
notwithstanding they exist and are possessed by the people, free from governmental 
interference.. The rights of property and rights arising under the domestic relations 
of husband and wife, parent and child, etc., may not be preserved by express constitu- 
tional provisions, yet they exist in all their perfection, and no legislative enactment 
impairing them can be sustained.” This statement, although not concurred in by the 
other members of the court when it was announced, is incorporated into the opinion 
of the same court in State ex rel., Howe v. Mayor, etc., of Des Moines, 103 Iowa 76. 
But the conclusion in support of which it was invoked in Hanson v. Vernon had 
been in the mean time overthrown by the case of Stewart v. Supervisors of Polk 
County, 30 Iowa I. 
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powers of the legislatures to make the law, except so far as that 
power is exercised in contravention of some express or implied 
limitation found in the constitution of the state, or in the federal 
constitution! A full consideration of this assumed doctrine of 
an unwritten constitution may lead to the conclusion that any 
confusion which exists on the subject is due rather to an inapt or 
indefinite use of terms than to any radical difference of opinion 
as to the principles to be recognized in the interpretation of written 
constitutions. 

Historically it is of course true that there are principles of con- 
stitutional law which have not been embodied in our written con- 
stitutions, and it must be conceded that it is impossible in a 
written constitution to state fully the law of the subject so as to 
render reference to the general constitutional principles recognized 
by English speaking people unnecessary, just as it is impossible in 
a code or compilation of statutes to state fully the rules of the un- 
written !aw so as to avoid the necessity of further reference to 
them. From the point of view of the student of constitutional 
law it is evident that we have in a general sense an unwritten 
constitution; I mean, in that sense in which we generally say 
that there is an unwritten constitution of Great Britain. But it is 


quite important to bear in mind the significance of this so-called 
unwritten constitution, and to carefully consider whether a statute 
which is unconstitutional in the sense that it violates some principle 
of such a constitution is necessarily unconstitutional in the sense 
in which a statute which violates some rule of a written constitu- 
tion is said to be unconstitutional. Professor Dicey, in his discus- 
sion of the law of the English constitution, makes a distinction, 





1 This view is succinctly stated by Mr. Justice Mercur in Butler’s Appeal, 73 Pa. St. 
448, as follows: “ We cannot review the wisdom or expediency of legislative enact- 
ments. They must violate some prohibition, expressly declared or clearly implied, of 
the constitution of this state, or of the United States, before we can pronounce them 
to be unconstitutional.” Some form of statement, substantially the same as this, is 
repeatedly used, but quotations from or citations of authorities on the point are not 
necessary. 

In the recent case of Youngerman v. Murphy, 107 Iowa 686, Mr. Justice Deemer 
uses the following language, which may be cited as pertinent in view of the references 
in the preceding note to language used by judges of the Iowa court in earlier cases: 
“Courts have the undoubted right to inquire into the objects of a tax, and to declare 
invalid all taxes that are levied for other than governmental purposes, and it is no 
doubt true that a tax may be held invalid on account of some implied prohibition of 
the constitution. . . . And yet the court will not interfere unless it is clear that the 
legislature has exceeded its power. . . . Courts interfere only when some prohibition 
of the fundamental law is violated, or when the act is clearly in violation of some 
implied prohibition of the constitution.” 
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which I believe is original with him, between that portion of the 
English constitution which is law, and that part which is merely 
convention. Contrary to what has generally been assumed to be 
true of an unwritten constitution, he shows that there are parts of 
the constitution of Great Britain which the courts themselves will 
recognize, and which have all the force of law, while there are 
other parts fully recognized as such which cannot receive any 
recognition in the courts. For instance, as he points out, on the 
one hand, the rule that a statute must receive the assent of the 
sovereign is a part of the law of Great Britain, and without such 
assent a statute would not be accorded any validity in the courts ; 
while, on the other hand, the rule that the sovereign can act only 
through the prime minister is no part of the law, but is a mere 
usage, which may at any time be overthrown, and to which the 
courts will accord no recognition. Now, the conception of a con- 
stitution which prevails in the United States limits that term to 
the written embodiment of rules which are part of the law, and 
does not give the same force to usages which are nothing more 
than conventions. Attention to this diversity in the use of terms 
will perhaps free us to some extent from the misconceptions of 
those who ask for a recognition with us of an unwritten consti- 
tution. When writers, who insist on the use of the term with 
reference to our system of government, attempt to put their fingers 
upon something which is a part of the constitution, but unwritten, 
they cite us to rules in accordance with which presidential electors 
feel bound to vote for the candidate for president of the party on 
whose ticket they are elected, or an assumed rule in accordance 
with which the president of the United States may be reélected 
once, but not oftener.! Such writers ought to go further in their 
list of illustrations, and include the rule, so often popularly assumed 
to exist, that no senator can ever become president of the United 
States, and no vice-president can ever be promoted to the office of 
‘president by election ; and then, having recognized as an exception 
the fact that this latter rule did not apply in the earlier period of 
our history, when vice-presidents were elected by reason of receiv- 
ing the second highest vote for the presidency, they should also 
be ready in due time, if necessary, to incorporate another excep- 
tion to the effect that the rule is not applicable to vice-presidents 
who attain to the presidency on the death of the chief executive, 
especially in the case of one who is able to shoot Rocky Mountain 





1 See Dicey, Law of the Constitution; Tiedeman, Unwritten Constitution. 
70 





534 HARVARD LAW REVIEW. 


lions on the wing in Colorado. These rules are evidently mere 
statements of what has been, and may properly be expected to 
continue to be, the invariable custom, until there is some change 
in condition rendering a departure from such custom desirable and 
practicable. Such customs are no part of the law, and they should 
not be spoken of with us as parts of the constitution in any sense 
of the term. It is not open to us, should we see fit to do so, to 
call mere usages or conventions a part of our constitutional law. 
The conception of a constitution of that form which we call writ- 
ten is so radically different from that involved when an unwritten 
constitution is spoken of that the two conceptions must be kept 
entirely distinct. 

A written constitution is not merely a codification of an unwrit- 
ten constitution. If the analogy between written and unwritten 
law could be followed out in comparing the two kinds of constitu- 
tions, the existence of an unwritten constitution would necessarily 
be granted. But the entire lack of analogy between the two cases 
becomes apparent when we look critically for the sources from 
which our written constitutions are derived. On close inspection 
we shall see that they are not simply codifications of the unwritten 
constitution of Great Britain, but are in origin and effect radically 
different. To a certain extent codification of the unwritten con- 
stitution has taken place in Great Britain, but the embodiment in 
a statute of the rules and principles of the British constitution 
gives to them higher efficacy than that which they previously 
possessed, while with us no statutory embodiment will help out 
constitutional rules, for they are either higher than statute, or they 
are no part of the constitution. 

Attention to the line of historical development of constitutional 
law in the United States will make clear the distinction. In the 
first place, the colonists had contended that they were entitled to 
all the fundamental rights of English subjects, and some of the 
principles of the English constitution were so prominently in the 
public mind during the colonial period and the struggle for inde- 
pendence that they were in written form placed in the fundamental 
charters of state and federal governments. For instance, the idea 
of due process of law, from Magna Charta, and the sovereignty of 
law as against mere arbitrary power, recognized in the Habeas 
Corpus Act, and the equality of all citizens before the law, recog- 
nized throughout all English history in the struggle for popular 
rights, were too valuable an heritage to be overlooked. To this 
extent our constitutions may be recognized as codifications of the 
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unwritten constitution of England, and, indeed, some of the written 
portions of the English constitution, so-called, such as the Declara- 
tion of Rights, furnish provisions which have been directly incor- 
porated into state constitutions, just as portions of the Declaration 
of Independence were put into the first constitution of Pennsyl- 
vania. But it was never attempted to put into any state constitu- 
tion all the general principles which had been contended for as a 
part of the British constitution. For instance, taxation without 
representation, and government without the consent of the gov- 
erned, have been generally condemned as violations of the prin- 
ciples of the English constitution, but in no state constitution, 
probably, have these violations of fundamental right been directly 
prohibited. They might, no doubt, be said to be subversive of the 
principles of our system of government, but it is hardly conceivable 
that they could be directly forbidden in a written constitution 

In the next place, the theory of division of powers of govern- 
ment among departments, no one of them supreme, was borrowed, 
no doubt, directly from the English constitution, but its practical 
application is to be traced rather to the accidental form of colonial 
governments than to a theoretical arrangement of the powers of 
government according to an abstract rule. We have probably not 
given sufficient prominence to a consideration of the nature of the 
colonial governments as the prototypes of the state governments 
founded upon them. In each of the colonies there was a legisla- 
tive body, an executive, and a system of courts, not because that 
was theoretically the right plan of government, but because the 
peculiar circumstances of the colonists had led to this practical 
arrangement. The developments of the state governments out of 
the governments existing under the colonial charters accounts for 
what is perhaps the most striking and significant theory of our 
constitutional system, to wit, the doctrine that as each department 
possesses only a delegated authority, therefore its acts in excess 
of the authority delegated to it are void. It is not quite accurate 
to announce this principle in such a way as to make the courts 
superior to the other branches of the government. What the 
judiciary does in excess of the power given to it is equally void 
with legislative and executive acts in excess of authority, and the 
courts themselves so hold. The fundamental proposition which is 
most important is that nowhere is there unlimited authority, and 
this fundamental principle works a complete revolution in the 
notions of sovereignty which have been developed by writers on 
English law. Not only with us is there divided sovereignty, but, 
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in a legal sense, no sovereignty whatever. For some purposes 
each state in the Union is in some things sovereign, while in other 
matters is it subordinate to the power of the federal government ; 
the federal government, on the other hand, though sovereign as 
to some matters, is confessedly as to other proper functions of 
government entirely without authority. To point out, for the 
purposes of municipal law, any person or persons possessing 
sovereignty is impossible. We may, if we please, by way of fiction 
and mere convenience, say that the people are sovereign, and this 
conception was strong in the minds of the framers of the first 
state constitutions. For them to substitute the people for the 
sovereign, in passing from a charter government to a state govern- 
ment, was natural, and for many purposes this mere substitution 
of a fictitious for a real sovereign was practically effective, as is 
illustrated by the existence of the state governments in Connecti- 
cut and Rhode Island for some years, with no other guide to the 
authority of the different branches of government than that fur- 
nished by their colonial charters. But is it not apparent that this 
conception of sovereignty in the body of the people is a mere 
fiction or assumption, in accordance with which the powers of gov- 
ernment are exercised by those to whom they are delegated ? 
What is it that the people can do? They can set up revolutions 
and overthrow the government, but that power they had under 
the unwritten constitution of Great Britain. The body of electors 
is not sovereign, for their power rests upon and is strictly limited 
by the constitutions themselves, while the very conception of 
sovereignty involves unlimited power. And the people, of whom 
the electors constitute at most only a one-fifth part, have really of 
themselves no governmental functions whatever. 

The notion of strictly limited powers of government, which is 
the basis for the exercise by the courts of the authority to declare 
legislative or executive, or, for that matter, judicial acts, done in 
excess of authority, to be void, is to be traced to the conception 
that by the charter granted by the sovereign no powers were con- 
ferred other than those given by its terms. This conception is 
one wholly foreign to the unwritten constitution of Great Britain, 
and one which would probably never have pertained here, had it 
not been for the charter system.! The governing body of a charter 





1 See article by Professor Morey in the Annals of the American Academy of Politi- 
cal and Social Science, entitled ‘“ Genesis of an Unwritten Constitution,” vol. 1, p. 529; 
and an article by Brooks Adams in the Atlantic Monthly for November, 1884 (vol. 54, 
p. 610), entitled “ The Embryo of a Commonwealth.” 
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colony was neither more nor less than a corporation, and the right 
to pass on the validity of corporate acts was well recognized in the 
English courts. There had been some contention, it seems, in 
early English constitutional history for the proposition that an act 
of Parliament might be declared void by the courts, but such con- 
tention was not successfully established ; and when the courts of 
the colonies and the states first attempted to exercise this authority 
it was strongly resisted, and it was eventually established only on 
the theory of the absolute limitation of the powers of the depart- 
ments of colonial and state governments. 

The constitution then, as we understand the term when we 
speak of our written constitutions, is a part of the positive law, 
organic in its nature, and binding on all who live under it. It 
recognizes no sovereignty. It announces or embodies limitations 
upon the powers of all who exercise any public or governmental 
function. On the other hand, it is not a mere general collection 
of principles of right and justice, applicable to governments, em- 
bodying the Rechtsgefihl of the people, or, to paraphrase the term, 
the general feeling of right which the people have in reference to 
law and government.? It is a concrete thing, not depending upon 
mere theorizing from abstract principles, nor upon the notion 
which each particular executive, legislator, or judge may have as to 
what it ought to be. It has its disadvantages as compared with 
an unwritten constitution in that it is more restricted in its scope, 





1 See Professor Thayer’s article in 7 HARV. L. REv. 129 (November, 1893), and 
notes in his Cases on Constitutional Law, p. 28. 

2 Mr. Justice Scott, in Walker v. Cincinnati, 21 Ohio St. 14, uses this pertinent lan- 
guage (p. 41): “Courts cannot, in our judgment, nullify an act of legislation, on the 
vague ground that they think it opposed to a general ‘latent spirit,’ supposed to per- 
vade or underlie the constitution, but which neither its terms nor its implications 
clearly disclose in any of its parts. To do so would be to arrogate the power of 
making the constitution what the court may think it ought to be, instead of simply 
declaring what it is. The exercise of such a power would make the court sovereign 
over both constitution and people, and convert the government into a judicial despot- 
ism. Whilst we declare that legislative power can only be exercised within the limits 
prescribed by the constitution, we are equally bound to keep within the sphere allotted 
to us by the same instrument.” And he continues (p. 47) : “ We do not mean to say 
that every legislative enactment is necessarily valid unless it conflict with some express 
provision of the constitution. Undoubtedly, the general assembly cannot divest A of 
his title to property and give it to B. They cannot exercise judicial functions. They 
can impose taxes only for a public purpose, for it is of the essence of a tax that it be 
fora public use. Nor can they by way of taxation impose a burden upon a portion of 
the state only, for a purpose in which that portion of the state has no possible peculiar 
local interest. But to justify the interference of a court upon any of these grounds, 
the case must be brought clearly, and beyond doubt, within the category claimed; and 
such we are persuaded is not the case in respect to the act in question.” 
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but it has the corresponding advantage that it is definite and 
specific as to its protections. It is the result of historical progress 
and development, and is capable, like any other positive enact- 
ment, of being interpreted and applied with reference to conditions 
and circumstances not in the minds of its framers at the time it 
was enacted, 

If this is the present meaning of the term constitution in the 
United States, it must be evident that there cannot be an unwrit- 
ten constitution for any state, or for the United States. There 
may be constitutional principles or conventions which are of sig- 
nificance to the student of constitutional law, but these do not 
conform to any accepted test as to what is a constitution. The 
important principle that an act of any department in excess of its 
delegated power is void, and may be so declared when brought to 
the test of legality in the courts, is a principle based on the exist- 
ence of definitely written constitutional statements, and one which 
never could have been recognized, and ought not to be recognized, 
with regard to the general theoretical limitations on governmental 
action found in the indefinite doctrines of an unwritten constitu- 
tion. 

The difficulty which is sought to be met by recognition of the 
theory of an unwritten constitution arises from an inaccurate con- 
ception of its nature. In the creation of departments of govern- 
ment, unlimited power is not given toany one. In our expositions 
of constitutional law it is often said that the federal constitution 
contains grants of limited powers only, while in a state constitution 
unlimited powers are granted, save as express limitations are 
imposed. But this is far from being an accurate statement. The 
state constitutions do, it is true, give general powers to the differ- 
ent departments of government, but they delegate to each depart- 
ment only the powers implied in the creation of such a department. 
Irrespective of any specific limitations, a court or an executive 
cannot levy taxes, while, on the other hand, the legislative depart- 
ment can levy taxes, not because such a power is expressly con- 
ferred on the one hand, nor because the powers of the legislative 
department are unrestricted on the other, but simply because the 
power of taxation is incident to legislative power. For a similar 
reason the legislative department cannot adjudicate cases, for 
such power is not incident to the existence of a legislature, but 
has, in the very nature of things, been delegated to the judiciary. 
The supposed necessity of recognizing an unwritten constitution 
arises out of a failure to realize that the legislative department is 
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by virtue of its creation limited to the exercise of legislative power. 
And it will no doubt be found that all the cases in which the 
restrictions of an unwritten constitution have been invoked as 
against unauthorized legislative action, might, with the same cer- 
tainty and with much greater theoretical accuracy, have been 
determined on the theory that the legislature had attempted to go 
beyond the scope of legislative power. Such a limitation is to be 
sought in the constitution itself, and not by calling down, at the 
mere discretion and whim of the judge, some indefinite and intan- 
gible limitation out of the nimbus of an overhanging and enshroud- 
ing unwritten constitution. 

As a concluding concrete illustration reference may here 
properly be made to cases which discuss the right of local self- 
government, and reach the conclusion that without regard to any 
express limitations in the constitution, state legislatures cannot 
deny or impair this right. In some of these cases, it is true, the 
judges speak of the right as protected by the limitations of an 
unwritten constitution, but the principal cases on the subject are 
not expressly put on this ground. For instance, in the leading 
case of People ex rel. Le Roy v. Hurlbut! Mr. Justice Cooley 
discusses the history of this feature of our constitutional system, 
and then says :? — 


“In view of these historical facts, and of these general principles, the 
question recurs whether our state constitutions can be so construed as to 
confer upon the legislature power to appoint for the municipalities the 
officers who are to manage the property, interests, and rights in which 
their own people alone are concerned.” 


And further, after pointing out what he considers would be the dis- 
astrous consequences of legislative interference, he continues :?— 


“Tf this charter of state government which we call a constitution were 
all there was of constitutional command ; if the usages, the customs, the 
maxims, that have sprung from the habits of life, modes of thought, 
methods of trying facts by the neighborhood, and mutual responsibility 
in neighborhood interests, the precepts which have come from the revolu- 
tions which overturned tyrannies, the sentiments of manly independence 
and self-control which impelled our ancestors to summon the local com- 
munity to redress local evils, instead of relying upon king or legislature 
at a distance to do so, — if a recognition of all these were to be stricken 
from the body of our constitutional law, a lifeless skeleton might remain, 
but the living spirit, that which gives it force and attraction, which makes 
it valuable and draws to it the affections of the people, that which dis- 





1 24 Mich. 44. 2 P. 105. 8 P. 107. 
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tinguishes it from the numberless constitutions, so-called, which in 
Europe have been set up and thrown down within the last hundred years, 
many of which, in their expressions, have seemed equally fair and to 
possess equal promise with ours and have only been wanting in the sup- 
port and vitality which these alone can give, —this living and breathing 
spirit, which supplies the interpretation of the words of the written 
charter, would be utterly lost and gone.” 


He finally, however, takes a more definite ground on which to 
rest the conclusion which he would reach, and finds in the state 
constitution itself an express recognition of the right of local 
authority. It is evident, therefore, that in the first place he refers 
to what is sometimes spoken of as an unwritten constitution, 
although he does not use that term, in the most general way as 
embodying the spirit of our constitutions, and then specifically 
finds the principle contended for recognized in the constitution in 
question by necessary implication. It is also to be noticed that 
even as to the conclusion reached by Mr. Justice Cooley, the court 
in this case was equally divided, and that he alone relies on the 
general principles which he’announces as supporting the conclusion 
contended for. It would not be practicable, within the scope pre- 
scribed for this article, to discuss the general question as to the 
extent to which a state legislature may go in the regulation and 
control of municipal affairs. The cases are conflicting in their 
results, and not harmonious in the principles announced. It is 
enough to say that so far as legislatures are found to be restricted 
in their right to control and regulate such matters, the restriction 
can be more safely based upon implication found in the nature of 
the power which is conferred upon the legislative department than 
by giving potency to general principles, assumed to exist in an 
unwritten constitution, existing above and beyond the written con- 
stitution by which powers of government are granted and limited. 

Emlin McClain. 


Iowa City, Iowa, Jan. 3, 1902. 
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SOME OBSERVATIONS ON THE DOCTRINE 
OF PROXIMATE CAUSE. 


Se advance in the development of legal doctrines - 
and in their application is impossible without a clear under- 
standing of elementary definitions and concepts. While this has 
been insisted upon frequently in the past, to-day as never before 
there is a movement in all departments of knowledge, — in law, in 
metaphysics, in mathematics, — to reéxamine the concepts, axioms, 
and definitions upon which the superstructure of knowledge rests, 
and to secure greater clearness and accuracy of statement. 

The great burden of legal decisions, in particular, is creating a 
demand for a more definite statement of principles which shall 
emancipate to some extent from the tyranny of things. In the 
general revision of elementary definitions it has been found that 
the value of comparing kindred ideas in different departments of 
learning is not confined to the study of languages or myths, and 
that such a method has a wide range of application. This must 
be my excuse for the non-legal portion of the present article. The 
term “proximate cause”’ has often been used by the bench as well 
as the bar in a vague and confused way, and such statements of it 
embedded in the decisions of able courts tend to add still further 
to the obscurity of the doctrine in the mind of the lawyer who 
has not given it special study. For this reason an historical and 
comparative study of the doctrine may be perhaps of some value. 

The concept of Proximate Cause was first distinctly stated as a 
legal doctrine by Bacon, and was embodied in the first of his max- 
ims in the phrase /z_ Jure non remota Causa, sed proxima spectatur. 
The modern legal doctrine seems to be narrower and more definite 
in its application than some of the older expressions of the con- 
cept which can be found in more primitive systems of law or in 
the writings of philosophers prior to Bacon. 

The concept has been applied, especially by the American courts, 
in four kinds of cases: (1) actions on policies of marine insurance ; 
(2) highway cases; (3) actions of tort especially for negligence ; 
(4) measure of damages. 

(1) Let us consider first actions on policies of marine insurance.! 





1 Cp. 2 Amould on Marine Ins., 6th ed., 727; Ionides v. Universal Marine Ins. 
Assn., 14 C. B, N. S. 259. 
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An insurance policy is of course a contract, but a contract of a 
peculiar kind, because from public policy the law tends to be favor- 
able to commerce and to do what it can to protect and foster it. 
Cases of this kind will therefore furnish an interesting example of 
how a concept is altered in application by other circumstances. 

In the case of Nelson v. Suffolk Insurance Company,’ a vessel 
. insured by the defendant company negligently collided with another 
vessel, and the owner of the insured vessel had to pay damages. 
He then sought to recover these damages which he had paid from 
the insurance company on the ground it was a peril of the sea 
insured against. The court held he was entitled to recover. 
Fletcher, J., said:? “We are thus led at once to inquire what 
losses come within the provisions of the policy as losses by perils 
of the sea. In ascertaining the cause of a loss in question, in a 
case of insurance, courts are governed by the well-known maxim 
of the law, 7 jure non remota causa sed proxima spectatur. This is 
now the well-established rule and is taken to be in accordance 
with the intention of the parties to the contract.” In other words 
“whenever the thing insured becomes by law directly chargeable 
with any expense, contribution, or loss, in consequence of a par- 
ticular peril, the law treats that peril, for all practical purposes, as 
the proximate cause of such expense, contribution, or loss.” ® 

The defence in the principal case relied upon the argument that 
the negligence of the plaintiff was the proximate cause of the hav- 
ing to pay damages and not the collision itself, although the colli- 
sion would not have happened except for the negligence,* but the 
court held otherwise. Now what we have to notice is that the 
parties are conclusively presumed to intend that the maxim shall 
apply to their contract. Courts may differ as to whether or not a 
particular action A is proximate to a certain result R, and in decid- 
ing this question they may be influenced more or less by public 
policy; but if A zs the proximate cause of R, then the contract is 
interpreted accordingly. 

I shall have occasion to point out later that “ proximate” in the 
phrase “ proximate cause” does not necessarily mean next in place 
or time. The term “proximate ” in general has one of the follow- 





1 8 Cush. 477 (1851). 2 P. 490. 

8 Peters v. Warren Ins. Co., 14 Pet. 112, per Story, J. 

* This is much like the famous reply of St. Thomas Aquinas to the argument that 
God creates man and man commits sin, therefore God commits sin. If we assimilate 
the reply to the language of the court in the above case, “the negligence of God in 
creating a being with a sinful nature is not the proximate cause of the sin.” 

5 Shearman & Redfield, Negligence, sth ed., sec. 26, citing 48 Minn. 134; Howe, 
Studies in the Civil Law, 202. 
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ing meanings: (1) no meaning at all, (2) principal, (3) nearest, (4) 
obvious. In many cases, however, and particularly in cases of 
insurance contracts, the nearest cause in time and place is con- 
sidered the proximate cause. 


“ The maxim causa proxima non remota spectatur is of importance to be 
observed in these contracts. For it will be difficult, if not impossible, in 
the case of successive misfortunes happening to a ship from divers causes, 
to make a just apportionment of the injury to the peril; and as a general 
rule, which, when understood, will produce equality in its application, to 
attribute the loss to the last peril that affects the vessel, she having sur- 
vived antecedent ones, is as safe and convenient as any which can be 
suggested.” * 


And in an English case, Mr. Justice Willes said : — 


“Tn ascertaining the relative rights of the parties, you are not to 
trouble yourself with distant causes, or to go into a metaphysical distinc- 
tion between causes efficient and material and causes final ; but you are 
to look exclusively for the proximate and immediate cause of the loss.” ? 


It may indeed happen that two causes appear to be contempo- 
raneous and efficient. In such a case the rule has been stated by 
the Supreme Court of the United States ? as follows : — 


“When there is no order of succession in time, when there are two 
concurrent causes of a loss, the predominating efficient one must be 
regarded as the proximate when the damage done by each cannot be 
distinguished.” 


In regard to another kind of contract, viz. Bills of Lading, it has 
been observed by Broom :  — 


“Tt should be noticed that exceptions in bills of lading are not con- 
strued strictly according to the maxim, . . . but the efficient, or, as it is 
sometimes called, the causa causans, is regarded to determine the liability 
of the ship-owner on his contract of affreightment.” 


Thus where the bill of lading contained an exception of accidents 
or damage of the seas, rivers, and steam navigation of whatsoever 
nature or kind soever, a ship-owner was held liable for loss of goods 





1 Parker, C. J., in Rice v. Homer, 12 Mass. 230, 234 (1815). Cp. Shearman & Red- 
field on Negligence, 5th ed. (1898) §§ 57-60. Cited infra. 

2 Tonides v. Universal Marine Ins. Co., 14 C. B. N. s. 259, 289 (1863). " 

8 Howard Fire Ins. Co. v. Norwich, etc., Transportation Co., 12 Wall. 194, per 
Strong, J., citing with approval Phillips on Insurance, 1136, 1137. 

# Legal Maxims, 6th ed. (1884), 216. This work treats generally of proximate 
cause and Lord Bacon’s Maxim on pp. 211-224. 
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by collision caused by the gross negligence of the master or 
crew.} 


(2) Let us now pass from the region of contract at common law 
to that of statutory liability. Cities and towns are made liable in 
this state for injuries caused by defects in highways which are due 
to their wrong or neglect. The liability here arises not from agree- 
ment, but is imposed by the state, and is therefore peculiar to the 
statute in question ;? nevertheless the defect must be the proximate 
cause of the loss in precisely the same sense as in a case of marine 
insurance.® Here, to be sure, as the obligation is created by stat- 
ute the maxim is applied rather to favor the city, whereas in the 
insurance case it is applied without favor to the insurance com- 
pany. In other words, the proximate cause in a highway case 
must be a wrong of the city, and the city is liable, as Judge Holmes 
expresses it, not gua cause but gua wrongdoer. 





1 Lloyd v. Screw Collier Co., 3 H. & C. 284; Grill v. Grill, L. R. 1 C. P. 600’ 
Bank of India v. Netherland Steam Navig. Co., 10 Q. B. D. 521. 

2 Rev. Laws, c. 51, sec. 18, for example, provides that “ If a person sustains bodily 
injury or damage in his property by reason of a defect or a want of repair or a want 
of a sufficient railing in or upon a way, causeway, or bridge, and such injury or dam- 
age might have been prevented, or such defect or want of repair or want of railing 
might have been remedied by reasonable care and diligence on the part of the county, 
city, town, or person by law obliged to repair the same, he may, if such county, city, 
town, or person had or, by the exercise of proper care and diligence, might have had 
reasonable notice of the defect or want of repair or want of a sufficient railing, recover 
damages therefor from such county, city, town, or person.” 

8 Buswell on Personal Injuries, 2d ed., section 109, says one effect of the statute 
is that the rule that the contributory negligence of a third party will not excuse a 
defendant whose negligence is of itself an efficient cause of the accident is held not 
to apply. See generally 11 Allen 500; 7 Gray 104; 11 Gray 142; 13 Gray 344; 32 
Me. 46; 20 Me. 47. 

4 Hayes v. Hyde Park, 153 Mass. 514. Cp. Marble v. Worcester, 4 Gray 395 (1855), 
where a horse became frightened by reason of the striking of a vehicle he was draw- 
ing against a defect in the highway. He freed himself from the control of the driver 
and at the distance of 50 rods knocked down a traveller upon the street who was using 
due care. It was held, but with a dissenting opinion, that the city of Worcester was 
not liable, although no other cause intervened. 

A review of the decisions of the various states is given by Earl, J., in Ring v. Co- 
hoes, 77 N. Y. 83, and the rule which governs in the absence of statutory provisions 
is stated thus: “ When two causes combine to produce an injury to a traveller on a 
highway, both of which are in their nature proximate, the one being a culpable defect 
in the highway, and the other some occurrence for which neither party is responsible, 
the municipality is liable, provided the injury would not have happened but for such 
defect.” From this it appears that the Massachusetts doctrine of a more restricted 
liability is peculiar, and depends entirely on the provisions of the highway statutes. 
Cp. notes to Morse v. Town of Richmond, 98 Am. Dec. 608-612, and to Gilson v. 
Delaware, etc., Canal Co., 36 Am. St. Rep. 807. So Buswell on Personal Injuries, 
section 109. 











THE DOCTRINE OF PROXIMATE CAUSE. 545 


Chief Justice Shaw makes the following remarks on the differ- 
ence between the metaphysical and legal uses of the maxim :! — 


“The whole doctrine of causation, considered in itself metaphysically, 
is of profound difficulty, even if it may not be said of mystery. It was a 
maxim, we believe, of the schoolmen, ‘ Causa causantis, causa est causati,’ 
and this makes the chain of causation, by successive links, endless. And 
this perhaps in a certain sense is true. Perhaps no event can occur 
which may be considered as insulated and independent, every event is 
itself the effect of some cause or combination of causes, and in its turn 
becomes the cause of many ensuing consequences, more or less imme- 
diate or remote. The law, however, looks to a practical rule, adapted to 
the rights and duties of all persons in society, in the common and ordi- 
nary concerns of actual and real life, and on account of the difficulty in 
unravelling a combination of causes and of tracing each result, as a mat- 
ter of fact to its true, real, and efficient cause, the law has adopted the 
rule before stated, of regarding the proximate, and not the remote, cause 
of the occurrence which is the subject of inquiry.” 


In these highway cases, then, the wrongful act must be the 
proximate cause of the injury, and the act must be the act of the 
city. A third party may intervene between the defect and the in- 
jury and may in some sense contribute to the latter, but if his act 
be innocent the city’s act is still the proximate cause? For 
example, in one case a telephone wire had sagged to a point close 
to the road and a wagon passing along caught its wheels in the 
wire, thus carrying it along and hitting a man driving in the 
opposite direction.2 Mr. Justice Holmes said in the opinion :— 


“To an extent not yet perhaps exactly determined wrongdoers are 
presumed not to contemplate wrongdoing by others, —therefore, gen- 
erally, they are not liable if another wrongdoer intervenes between 
their act and the result. But the mere fact that another human being 
intervenes is not enough. His intervention is important not gua cause 
but gua wrongdoer.” 


(3) Let us now pass into the region of torts, and see what has 
been said of.the maxim in this field. I quote from the last edition 
of a leading work on Negligence :+— 


“The breach of duty upon which an action is brought must be not only 





1 Marble v. Worcester, 4 Gray 395, 397 (1855). 

2 In Alexander v. Newcastle, 115 Ind. 51, the municipality had left an excavation 
negligently in a street, but was held not liable to one who was violently thrown into 
the hole by another person. 

8 Hayes v. Hyde Park, 153 Mass. 514. 

4 1 Shearman & Redfield, 5th ed. (1898), sec. 26. 
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the cause, but the proximate cause of the damage to the plaintiff... .1 
We adhere to this old form of words, because, while it may not have 
originally meant what is now intended, it is not immovably identified 
with any other meaning, and is the form which has been so long in use 
that its rejection would make unintelligible nearly all reported cases on 
the question involved.? 

“The proximate cause of an event must be understood to be that which 
in a natural and continuous sequence unbroken by any new, independent 
cause produces that event and without which that event would not have 
occurred.* Proximity in point of time or space, however, is no part of 
the definition. That is of no importance except as it may afford evi- 
dence for or against proximity of causation, that is, the proximate cause 
which is nearest in the order of responsible causation. 

“ The Proxima causa was originally the same as the causa causans or 
cause necessarily producing the result. But the practical construction 
of ‘ proximate cause’ by the courts has come to be the cause which natu- 
rally led to and which might have been expected to be directly instru- 
mental in producing the result... . The necessity for connecting an 
injury with a responsible agent before compensation can be awarded has 
led to the identification of the rule embodied in the maxim with another 
legal principle which bears more directly upon the question of account- 
ability, viz. that ‘every man must be taken to contemplate the probable 
consequences of the act he does.’® On the other hand, as we shall 
point out elsewhere, ‘wrongdoers are presumed not to contemplate 
wrongdoing by others unless they are shown in fact and actually to have 
contemplated it. Therefore, generally they are not liable if another 
wrongdoer intervenes between their act and the result.’ ” ® 


Let us now examine a few cases to see how this definition is 
applied practically. 

In McDonald v. Snelling,’ one whose servant drove in the public 
street so negligently as to collide with another carriage, thereby 





1 Citing Kistner v. Indianapolis, 100 Ind. 210; Scheffer v. Railroad Co., 105 U. S. 
249. 

2 Citing Ehrgott v. N. Y., 96 N. Y. 264, 281; Norwood v. Raleigh, 111 N. C. 236; 
Florida R. Co. v. Williams, 37 Fla. 406; Davis v. R. R. Co., 67 N. W. (Wis.) 167. 

8 Taylor v. Baldwin, 78 Cal. 517; Hoag v. Lake Shore, etc., Ry, Co., 85 Pa. St. 
293; Milwaukee, etc., Ry. Co. v. Kellogg, 94 U. S. 469; Putnam v. Broadway, etc., 
R. R. Co., 55 N. Y. 108; Sharp v. Powell, L. R. 7 C. P. 253; Pa. R. R. Co. v. Kerr, 
62 Pa. St. 353; West Mahoney Transp. Co. v. Wagner, 116 Pa. St. 344; Ins. Co. v. 
Brown, 95 U. 8. 117; Topsham v. Lisbon, 65 Me. 449; State v. Manchester R. R. 
Co., 52 N. H. 552. See also Cooley on Torts 69; Addison on Torts, sec. 6. 

# 48 Minn. 134. 

5 36 Am. State Rep. 807, 809. 

6 Holmes, J., in Hayes v. Hyde Park, 153 Mass. 514. 

7 14 Allen 290. Compare Marble v. Worcester, p. 544, note 4, supra, where the 
facts were nearly identical. 
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causing the horse attached to the latter to take fright and run 
away, was held liable to a person injured by the runaway horse in 
its flight. 

We see at once here that “ proximate cause” has no longer the 
same meaning as in marine insurance contracts. It now means that 
of which the results are the “ natural and probable effect,” in the 
sense that a reasonable man might properly foresee them.! Thus 
in this case the court held a man driving with a careless servant 
might be reasonably expected to foresee that some trouble of the 
sort which did happen, might happen. This difference is noted in 
the opinion of Foster, J., in the case last cited.2 He says: — 


“Perhaps the truth may be that a maxim couched in terms so general 
as to be necessarily somewhat indefinite has been indiscriminately applied 
to different classes of cases in different senses, or at least without exact- 
ness and precision, and that this is the real explanation of the circum- 
stance that causa proxima in suits for damages at common law extends 
to the natural and probable consequences of a breach of contract or tort ; 
while in insurance cases and actions on our highway statute it is limited 
to the immediately operating cause of the loss or damage. If this be so, 
the frequent reference to the maxim in cases like the present is not par- 
ticularly useful, and certainly not conducive either to an accurate state- 
ment of principles or to uniform and intelligible results.” ® 


It is claimed that a different rule prevails as to malicious torts 
from that which applies in the case of ordinary torts. A recent 
writer says :° — 


1 “ One who violates duty owed to others or commits a tortious or wrongfully neg- 
ligent act is liable, not only for those injuries which are the direct and immediate 
consequences of his act, but for such consequential injuries as, according to common 
experience, are likely to and in fact do, result from his act.” Devens, J., in Smith- 
hurst v. Independent Cong. Church, 148 Mass. 261, citing McDonald v. Snelling, 94 
Allen 290; Wellington v. Downer Kerosene Oil Co., 104 Mass. 64; Metallic Casting 
Co. v. Fitchburg R. R., 109 Mass. 277; Derry v. Flintner, 108 Mass. 131. 

In the Cong. Church case snow from a roof fell on a horse causing a wagon to 
start which injured a passer-by. 

2 McDonald v. Snelling, 14 Allen 290, 294. 

8 Compare Thomas v. Winchester, 2 Selden 397, where a druggist who carelessly 
labelled a deadly poison as a harmless medicine was held liable to one who was in- 
jured by using it as a medicine, although the article had passed through several inter- 
vening hands. Here the injury was a natural and probable result of the druggist’s 
mistake. On the other hand, in Sheffer v. Railroad Co., 105 U.S. 249, where by rea- 
son of a railroad collision a passenger became disordered in mind and body and some 
eight months afterwards committed suicide, it was held that his own act was the 
proximate cause of his death, and that the railway company was not liable. 

A contrary view is taken by the author of the note to Gilson v. Delaware Canal 
Co., 36 Am. St. Rep. 809, who says at p. 821 that there is nc difference in the mea- 
sure of liability between wilful and negligent torts, except perhaps where one wilfully 
assumes dominion over another’s property. 

5 In 25 Law. Rep. Ann. 87. 
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“Proximate consequences are regarded in case of mere negligence as 

covering only such direct and immediate results as occur without the 
intervention of any outside or independent agency, while in the case of 
wilful and malicious acts, consequences which might have been reason- 
ably expected or foreseen are deemed proximate though outside and 
independent agencies do intervene.” 
In other words, in these cases the original evil will is supposed to 
infect the whole circle of circumstances, and a more favorable rule 
is applied for the benefit of the injured person, probably with the 
idea, in part at least, of punishing the prime mover. 

In a recent Vermont case one who shot at a dog, which being 
wounded ran into a house and attacked a person therein, was held 
to be the proximate cause of such damage; “whether the injury 
was, or could have been foreseen or not, or was or was not the 
probable consequence of the act; for the necessary relation of 
cause and effect between the act and the injury is established 
by the continuous and connected succession of the intervening 
events.” The court further said that this rule was universal 
where the injurious act is wanton ;? but that in Vermont it is suf- 
ficient if the act be voluntary.* The limit of this principle (except 
perhaps in Vermont) is shown in the suit brought by Laidlaw 
against Russell Sage. It will be remembered that Sage was at- 
tacked by one who was trying to extort money by threats, and just 
as an explosion occurred Sage drew Laidlaw, who was in his office, 
in front of him. The court held that the explosion and not the 
act of Sage was the proximate cause of Laidlaw’s injuries, as it 
was not shown that the injuries had been increased by Sage’s act.! 

The principle in malicious torts applies * to (1) acts directly ma- 
licious, (2) acts like wilful misrepresentations and false warranties, 
(3) acts conclusively presumed to be malicious, such as violations 
of statutes. The citizen is presumed to know the statute law, 
therefore a violation of statute is always constructively wilful. 

‘That the proximate cause may consist of more than one indi- 
vidual acting separately is shown by the case of a collision between 
two vehicles, where the jury were instructed that the carelessness 
of either driver to create liability must be the “natural, probable, 
and proximate cause of the accident,” and that if the accident was 





1 Isham v. Dow, 70 Vt. 588, per Rowell, J. 

2 16 Am. & Eng. Cycl. Law 434. 

8 Vincent v. Stinehour, 7 Vt. 66; Wright v. Clark, 50 Vt. 130; Taylor v. Hayes, 
63 Vt. 475; Bradley v. Andrews, 51 Vt. 530. 

# Laidlaw v. Sage, 158 N. Y. 73. 

5 25 Law. Rep. Ann. 87. 
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caused by the carelessness of both drivers, then both defendants 
were liable! The principle upon which this proceeds is that the 
act of the defendant being a cause and a direct cause of the injury, 
the plaintiff should not be deprived of his remedy merely because 
a third person happens to contribute also to the injury.” 

Of course if the third person is one for whom the plaintiff is in 
any wise responsible, as in a case where, for example, the situation 
being reversed, the doctrine of respondeat superior might apply, 
then the action of such third party becomes the action of the plain- 
tiff and bars his recovery.® 

If the third person is an agent of the defendant the question 
is whether he is acting within the scope of his employment or 
whether his act is simply wanton. The matter has been stated in 
this way on principle: “ The act of a responsible agent is not a 
natural and probable consequence, and therefore breaks the causal 
connection whenever it tends to produce an injury of a character 
different from that which the original tort feasor must, according 
to the usual theory of accountability, be deemed to have contem- 
plated.” 4 

(4) In a matter of damages the question is, not what cause was 
proximate to certain effects; but, the cause being determined, 
what effects are proximate to it, can justly be said to constitute 
the result. Just as in mathematics we do not carry our decimal 
fractions or logarithms beyond a necessary and convenient number 
of places, so in law we need a workable measure of damages, 
albeit exactness is never possible. The legal question is not one 
of pure cause and effect, but “partly one of cause and effect, partly 
one of proof, partly one of public policy, and partly one of the 
nature of the wrong complained of.”® Damages are generally 
divided into direct, proximate, consequential, and remote. 

Thus, in one case, an aeronaut descended into the plaintiff's 
garden ; and being in peril he called for help. A crowd thereupon 
broke into the garden and damaged the plaintiff's fruits and vege- 








1 Randolph v. O’Riordan, 155 Mass. 331. 

2 Buswell on Personal Injuries (1893), sec. 103, citing Lane v. Atlantic Works, 111 
Mass. 136; Sheridan v. Brooklyn R. R., 36 N. Y. 39; Barrett v. Third Ave. Ry., 45 N. Y. 
628; Webster v. Hudson R. R., 38 N. Y. 260; Spooner v. Brooklyn R. R., 54 N. Y. 
230; Eaton v. Boston & Lowell R. R., 11 Allen 500; Burrell Township v. Uncapher, 
117 Pa. St. 353; Carterville v. Cook, 129 Ill. 152. Also 122 Pa. St. 288; 122 Pa. St. 
661; 74 Ia. 392; 71 Wis. 41; 119 Ill. 232. 

8 Little v. Hackett, 116 U. S. 366. 

4 36 Am. St. Rep. 842. 

5 Sedgwick, Elements of Damages, 45. 
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tables, The aeronaut was held liable for what the crowd did as 
well as for damage by the balloon! Here the latter damage was 
direct, the former proximate. Diversion from the plaintiff's busi- 
ness might have been consequential damage, and the loss of prizes 
he expected to get by his vegetables a remote damage.” 

The law as to damages may be summed up as follows: Proxi- 
mate losses are of two kinds, direct and consequential. Direct 
losses are always proximate and are such as proceed immediately 
from wrongful conduct without the intervention of any interme- 
diate cause; while consequential losses are proximate when the 
natural and probable effect of the wrongful conduct is to set in 
operation the intervening cause from which the loss directly 
results. 

In modern law then we find the concept of proximate cause doing 
duty in two senses. (1) In contracts and highway cases it means 
a cause which is fairly the efficient and moving cause of a certain 
given result, (2) in torts, and in contracts as far as questions of 
damage are concerned, the defendant’s act is a proximate cause of 
the natural and probable results. In actions of tort the question 
whether a result is the natural and probable result of a certain act 
is determined by common sense, z. ¢. by the jury. In contracts 
the question whether in a given case A or B is the proximate 
cause of a loss and the cause of losses C and D or whether cause 
X has intervened to produce D, such intervention itself not being 
a natural and probable result of A or B, is for the court under cer- 
tain fixed rules which have grown up. 

There are certain other departments of modern law in which the 
doctrine of proximate cause is still to be considered, but these 
involve a somewhat different aspect, and I wish to carry the his- 
torical survey of the doctrine a little further, after which I will 
return to them later. 


I have already mentioned the fact that the maxim is the first one 
in Lord Bacon’s list. The writer of a “brilliant article” * in the 





1 Guille v. Swan, 19 Johns. 381. 

2 In the famous Squib Case (Scott v. Shepherd, 2 Wm. Bl. 892), the defendant 
threw a lighted squib into a market. It fell upon the stall of A, who to save himself 
threw it upon the stall of B, who also threw it away, and it struck the plaintiff and put 
out his eye. The defendant was held responsible, and the injury was helda ground of 
liability for the reason that the action of the intermediate agents was involuntary. 

8 Hale on Damages, secs, 22-26. Whether a result is natural and probable is for the 
jury. Haverly v. State Line R. Co., 135 Pa. St. 50. In contracts the question is 
usually of consequential damages. Hobbs v. Railroad Co., L. R. 10 Q. B. 111, 122; 
Hammond ». Bussey, 20 Q. B. D. 79, 89. 

# 48 Law Times 371. 
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American Law Review! says that the maxim is not found in the 
civil Jaw nor in English law before Bacon’s time. In the preface 
to his Regulae, Bacon himself says : — 


‘“* Whereas some of these rules have a concurrence with the civil Ro- 
man law, and some others a diversity, and many times an opposition ; 
such grounds as are common to our law and theirs I have not affected to 
disguise into other words than the civilians use to the end they might 
seem invented by me, and not borrowed or translated from them; no, 
but I took hold of it as a matter of great authority and majesty, to see 
and consider the concordance between the laws penned and as it were 
dictated by the same reason.” 


This seems to show that Bacon himself thought our maxim did 
not exist in the Roman law. But against these opinions I will put 
a quotation from Studies in the Civil Law, by W. Wirt Howe of 
the New Orleans Bar.? Mr. Howe says :— 


“It is believed that the maxim is not to be found in the Roman law in 
so many words, but the concept was there. It may have been devised 
by some canonist, or Bacon may have made it himself after the fashion 
of his day. When quoted it is often followed by his commentary, in 
which he says: ‘It were infinite for the law to consider the causes of 
causes, and their impulsions one of another; therefore it contenteth 
itself with the immediate cause and judges of acts by that without look- 
ing to any further degree.’ ” 


About B. c. 286 or A. U. C. 467, a period when many laws were 
passed in the Roman republic for the benefit of the people,® the 
Aquilian law was passed, designed to give a remedy for wrongful 
injury to the slaves of another. Celsus, who was a prominent com- 
mentator upon the Roman law, speaks of the following case in 
these words,: — 


“If one should precipitate a slave from the top of a bridge, Celsus 
decides that his act would give rise to an action under the Aquilian law, 
whether the slave should die from the blow he had received, or by being 
immediately submerged and drowned, or whether he should perish after 
being tired out in his struggles with the current.” © 


Mr. Howe,’ after citing this case, says : — 





1 4 Am. L. Rev. 201 (1870), Joseph Willard, Esq. 

2 P. 201. 

8 £Z. g. the Hortensian laws. One of these tending to create unity was that the 
Resolutions of the Tribes should be law for the whole people. 

4 See Grueber Lex Aquilia (1886), 23, 199. 

5 Dig. 9, 2, 2,7, 7- Cp. Paul as to liability for a fire negligently kindled on a windy 
day. 

6 Op. cit., p. 202. 
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“The point of this statement would seem to be that in determining 
whether a wrongful act is the proximate cause of an injurious result, the 
question is not merely of time and space but of immediate and efficient 
Causation in the juridical sense.” 







Celsus also says that there is a difference between the case of 
one who has killed a man and one who originated the cause from 
which death resulted. The latter was not liable under the Lex 
Aquilia, but subject only to an actio in facto, like one who had 
given a sword to a madman. 

Let us consider for a few moments the use made of the phrase 
proximate cause in philosophy. 










“Tt is a correct position,” says Bacon, “that true knowledge is know- 
ledge by causes.”* “And causes again are not improperly distributed 
into four kinds: the material, the formal, the efficient, and the final. But 
of these the final cause rather corrupts than advances the sciences ex- 
cept such as have to do with human action. The discovery of the formal 
is despaired of. The efficient and the material (as they are investigated, 
that is as remote causes) are slight and superficial, and contribute little 
if anything to true and active science.” 








Now of course Bacon has adopted this classification of causes 
from Aristotle. Aristotle says in his “ Organon,” ® “there is a 
difference between knowing that a thing is, and knowing why it is, 
and the science of the why has respect to 16 mp@rov airwov or causa 
proxima as the schoolmen expressed it.” 

Joseph Willard, Esq., in the article above alluded to,* gives ex- 
tracts which summarize the views of some of the leading school- 
men. These are so interesting that I take the liberty of quoting 
nearly all of them. 

Marsilius Ficinus ® says: “From the remote cause the effect 
does not necessarily follow.” 

Joannes Versor®: “Mam posita causa remota non ponitur 
effectus, sed ipsa remota removetur.” 




















1 Nov. Org., Bk. II, Oph. 2. Wharton on Negligence, section 73, by comparing 
with other passages in Bacon shows that “proximate cause” was regarded by him as 
“ efficient cause.” Compare Ins. Co. v. Boon, 95 U. S. 117, in which it is said that 
“ proximate cause is the efficient cause, the one which necessarily sets the others in 
motion.” 

2 See Meta., Bk. I, ch. III; Book I, ch. II; Bk. II, ch, IV. 

8 Post, Analy., Bk. I, ch. 13. 

4 4 Am. L. Rev. 204. 

5 Theologica Platonica, Bk. 9, ch. 4. 
6 Quaestiones super novam logicam, 1 Ar. Post. 
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Averroes!: “It is necessary for demonstration, showing why a 
thing is that it should be by a proximate cause.” 

Petrus Tartaretus? says: “The demonstration why a thing is, 
proceeds by a proximate cause.” 

Sebastianus Contus ® says: “The knowledge why a thing is, is 
gained by a proximate cause.” 

Albertus Magnus says a comet is a remote cause of war, a quar- 
rel the proximate cause. 

Occam ‘ says: “ By the remote cause is not meant something 
which is cause of a cause or the cause of several causes.” 

I have alluded in a note to what Thomas Aquinas said about 
imputing sin to God. The opposite position is stated by Duns 
Scotus® in the phrase: “guicguid est causa causae est causa 
causati.” Aquinas, however, points out ® the notion of intervening 
cause, which we have seen is so powerful in law at the present day. 
“Tt is to be said that the effect of a middle cause, proceeding from 
that cause so far as it follows the order of the first cause, is referred 
to the first cause. But if it proceeds from-the middle cause, so far 
as this departs from the order of the first cause, it is not referred 
to the first cause. Thus if an agent does something contrary to 
the mandate of his master, this is not referred to the master as its 
cause, and similarly sin which free will commits against the pre- 
cept of God is not referred to God as its cause.” 

Of course the other side of the case should not be overlooked. 
In a certain sense the whole causal nexus of the world must be 
present in order to have the particular accident or event possible.’ 
This is expressed in the Buddhist doctrine of Dependent Origina- 
tion. In the Vissuddhi-Magga & it appears that the cause of being 
in general or of any being in particular may consist of several ele- 
ments, and if one of these elements be lacking the results will not 
follow. ‘ For,” it is said, “the ignorance, etc., which have been 
enumerated as constituting dependence when they originate any 
of the elements of being, namely Karma and the rest, can do so 
only when dependent on each other and in case none of their 





1 Post, An., Lib. 1, ch. 2, Comment 3o. 

2 Expositio super textu logices Aristoteles. 

8 In Universam Dialectam Aristoteles. 1 Anal. Post, cap. 10. 

# Summa Totius Logicae, 2 pt. of 3 pt., ch. 20. 

5 Quaestiones Subtillissimae in Metaphysicam, Book 5, Question 1, Opera IV, pp. 
595 b, 596 b. 

6 Summa Theologica, Ist pt. of 2d pt., Question 79, art. 1. 

7 1 Bosanquet, Logic, 259 ff. 

8 Chap. XVII. 
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number is lacking.” On the one hand the proximate cause may 
be considered as something selected from a causal nexus of co- 
existing things to express the essence of something ; this is use 
_ by way of logical explanation. Or, on the other hand, going back- 
ward in time, all causes are cut off at the further end which are 
called remote and then coming down in time everything between 
the cause and the effect is an instrument of the cause and taken 
up into it. We should, however, always bear in mind a warning of 
Lord Bacon: “also you may not confound the act with the execu- 
tion of the act; nor the entire act with the last part, or the con- 
tinuation of the act.” For example: if there be a lease of land, 
and the lessee assigns part of his interest without the consent of 
the landlord, which he cannot lawfully do, and which causes the 
lease to be forfeited, and the lessor enters to dispossess the les- 
see, the immediate cause, according to Bacon, “is from the law in 
respect of the forfeiture, though the entry be the act of the party: 
but that is but the pursuance and putting in execution of the title 
which the law giveth.” ! 

Now what determines where we shall stop in the process of 
picking out what we denominate the proximate cause? In other 
words we have considered the causa proxima, we have now to con- 


sider the spectatur. But in this we have reached a new aspect of 
the matter, —the question of purpose. There is no longer the 
mere succession of events in the mechanical world, there is the ques- 
tion of intent.2 This brings us at once to the consideration of 
some of the matters in modern law, the examination of which has 
been deferred until now. Lord Bacon himself pointed out certain 
cases where in his opinion the maxim did not apply. He says :?— 


“This rule faileth in covinous acts, which, though they be conveyed 
through many degrees and reaches, yet the law taketh heed of the cor- 
rupt beginning and counteth all as one entire act.” Dolus circuitu non 
purgatur. 

“In like manner this rule holdeth not in criminal acts, except they have 
a full interruption ; because when the intention is matter of substance 





1 7 Bacon’s Works, 329. 

2 “Jedes konkrete Rechtsgeschaft hat zwei Seiten durch deren Abstraktion und 
generische Betrachtung man zwei Einteilungen der Geschifte erhalt ; die eine nach 
dem niachsten (ersten) Z/fekt der Geschifte, die Andere nach ihnem Zweck (der ersten 
Absicht) dessen Verwirklichung der Zweite Effekt ist.” 1 Holtzendorff, Rechts- 
lexikon, 454-456 (Causa). 

8 7 Bacon’s Works, 328. 

* Broom’s Legal Maxims, 6th ed. (1884), 222. Compare as to malicious torts, pp. 
547, 548, supra. 
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and that which the law doth principally behold there the first motive will 
be principally regarded and not the last impulsion.” * 


Thus suppose A fires a pistol at B and misses him, and then runs 
away, B follows with a knife and stabs at A, but A hits him with 
a club and kills him. Here it might appear that the killing was 
done in self-defence, but the law according to Bacon looks to the 
original motive as governing liability for the whole state of facts.? 
You can hardly bring this case under the maxim by saying that 
the natural and probable result of A’s trying to kill B is that he 
will kill him in self-defence. 

It is true, however, that even in the strictest sense the matter of 
proximate cause may be involved in a criminal matter. Thus an 
indictment sometimes fails upon the ground of remoteness.’ For 
example, the trustees of a public road were indicted for causing the 
death of a traveller upon the way caused by their failure to repair 
the road. The court, however, held that the indictment was bad 
because the neglect must be their personal neglect and death must 
be the immediate result of that neglect. Campbell, C. J., ob- 
served that on the theory of the prosecution if a town failed to 
repair a road, and a traveller thereon was killed, all the inhabitants 
of the town would be guilty of manslaughter. On the other hand, 
the contributory negligence of the deceased is no defence to the 
indictment if in fact the negligence of the prisoner was a proxi- 
mate cause of the death.® 

Considering the criminal law as we find it above, it appears that 
one must be a proximate cause of an injury to be liable for it ; but 
if a certain intention has prevailed through a series of acts, that 
binds them together in such a way that the whole makes the doer 
proximate to the final result. The parts are looked at (spectantur) 
as one act from motives of public policy. 

If we consider other systems of law in other countries we find 
that one is often held liable for acts of which one, physically speak- 
ing, has not been a proximate cause or indeed a cause at all, except 
as an unfortunate part of the causal nexus of the world at the time 
the event happened. This shows still more clearly how the pur- 





1 7 Bacon’s Works, 329. 

2 1 Hawk. P. C. 87. But see 1 Bishop, Criminal Law, §§ 850, 869; Stoffer v. State 
of Ohio, 15 Oh. St. 47; Ingram v. State, 67 Ala. 67. 

8 Broom, Legal Maxims, 6th ed., 223. 

4 Reg. v. Pocock, 17 Q. B. 34, 39; Reg. v. Hughes, Dearb. & B. 248. Cp. Reg. 2. 
Gardner, ibid. 40; Reg. v. Martin, L. R. 1 C. C. 56. 

5 R. v. Swindall, 2 C. & K. 230; R. v. Jones, 11 Cox 544; R. uv. Rew, 12 Cox 355- 
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pose of public policy works on the physical world to create liabil- 
ity which shall enforce its own will. 

Dr. Post! says that the idea that only the actual disturber of 
the social equilibrium can be punished is very modern, and isa 
product of the modern state; that it is wholly foreign to other 
social systems, especially the tribal or clan organization.2 From 
the more primitive point of view a breach of social order is equally 
reprehensible whether it proceeds from intention or from chance ; 
and this is entirely a broader matter than questions like negligence 
in modern law. Thus among the Papuans of New Guinea a kill- 
ing is punished without the least inquiry as to the state of mind of 
the killer. The same is true among certain tribes of the Mongo- 
lians, Tartars, Bareans, Gold Coast and Congo natives, and the early 
Irish. Conversely if the state punishes by chance the wrong man, 
according to the Moslem code it must compensate the relatives 
of the sufferer out of the public treasury.‘ 

Dr. Post says: “Es tst ein ganz allgemeines geschlechterrecht- 
liches Prinzip, dass alle Verpflichtung sum Schadenersatz auf dem 
objektiven Kausalzusammenhang beruht, wahrend das subjektive 
Verschulden gleichgultig ist.” Thus among the East Indians 
whoever sells a noxious drink is liable for all damage which may 
be caused thereby.® We have seen above that the same thing is 
true to-day in modern law; but we invent as a reason for the rule 
that the one selling is presumed to foresee that damage may result 
and is held to intend it, while the more primitive peoples look 
simply to the antecedent actor without any reference to the proba- 
bilities or the state of mind of the guilty person. Nor is the pen- 
alty confined even to the antecedent actor. In Moslem law if one 
pushes another off of a high place and the falling man kills a third 
person, the family of the one who was pushed off is held respon- 
sible, although they have an action over against the one who did 





1 Judge of the Supreme Court at Bremen. 

2 2 Grundriss der Ethnologischen Jurisprudenz 214. 

8 Kohler, 7 Zeitschr. vgl. Rsw., s. 377. 

4 2 Post, op. cit., 215. 

5 Kohler, 7 Zeitschr. vgl. Rsw., s. 383. 

6 “Die Versuche der Germanisten, diese Thatsache dadurch zu erklaren, dass man 
in solchen Fallen einen verbrecherichen Willen fingire, sind vom ethnologischen 
Standpunkte aus unhaltbar. Wie weit die wigentlichen Wurzeln solcher Rechtssatze 
zuruckliegen und wie wenig sie unter moderne Begriffe gefasst werden diirfen, kann 
man daraus sehen, dass bei westaquatorialafrikanishen Stammen das Kasualdelikt 
auf einedem Thater innewohnende Zauberkraft zuriickgefiihrt wird, deren nichtvor- 
handen sein er durch ein Ordal darthun muss.” 2 Post, Afrik. Jurisp., s. 29. 
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the pushing.! So if a child is frightened by the sight of a sword 
and falls into the water the owner of the sword is held liable.? 

As the tribal status begins to disappear the idea that the doer 
of the act is the only person liable begins to emerge from the 
chaos. The person physically causing an injury is still liable, but 
the penalty is lighter for accidental actions, and in the case of 
unintentional injuries the corporal punishment gives place to the 
principle of damages.? This, for example, is generally true in 
Chinese law to-day,‘ and although there are instances in Japanese 
law of liability for accidental injury, still in the later Japanese law 
the tendency is to analyze the intentions of the prisoner.® In 
Aztec law the earlier doctrine has entirely disappeared,® while in 
Montenegro the absence of intent to injure is a ground for miti- 
gation.’ 

So, in general, the principle of liability only for intended wrongs 
is gaining ground, although where the former principle survives 
the penalties are still severe.® 

In the tribal state of society no distinction was made between 
intention and negligence, or between negligence and accident. 
This was true of the early German, the Greek, and the Roman 
law,® also of the Aztec and Frankish codes,” although in the last 
intentional wrongs were more severely punished than negligent 
ones. 

Of course the attempt to connect responsibility with some act- 
ing human will fails, not merely where the results are due to some 
outside cause which produces the results without reference to or 
even in spite of the will in question; but likewise wherever the 
will, though present and active, is not to be regarded as properly a 
human will at all. Thus insanity, irresistible impulse as in the 
case of self-defence, drunkenness, being bewitched, extreme youth 
or senility, illness, have been at all times in varying degrees ex- 
cuses for injurious action. Sex has also at times been a defence 








1 Kohler, Blutrache, s. 23. 

Ibid. 

1 Bausteine s. 150; 2 Afrik. Jurisp., s. 28, 29. 
Kohler, Chines. Strafr., 23, 24. 

Kohler, 10 Zeitschr. f. vgl. Rsw., 389-391. 

Kohler, Recht der Azteken, 81. 

Popovic, Recht u. Gericht in Montenegro (1877), 58. 

8 Islamitisches Recht; Kohler, Blutrache, 23. In the Japanese criminal code of 
1871 an accidental injury to one’s parents is severely punished. Kohler, ro Zeitschr. 
f. vgl. Rsw., 389-391. 

9 Dareste, Etud. d’hist. du Droit, 200; 2 Brunner, deutsche Rechtsgesch, 545. 

10 Kohler, Recht der Azteken, 80, 81: Schréder, deutsche Rechtsgesch, 344, 345. 
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either in formal law or in the practical application of it. This is 
shown by the fact that even in Massachusetts, where a woman is 
legally as responsible for a murder as a man, there has been no 
woman hanged for murder since 1800.! 

It would serve no useful purpose for the present discussion, and 
would take us too far afield, to go into the extent to which the 
matters above mentioned have been considered at various times 
and in various countries defences to civil or criminal liability for 
injuries.2 The principle is in each case that if the will producing 
the act in question can be considered a responsible human will, 
then it is a proximate cause of the injury and liability follows. 
Whether it can be so considered depends upon a great variety of 
historical considerations, many of them reaching back to the early 
times of history. A comparatively modern instance is that of 
witchcraft. A witch was held to be the proximate cause of all 
sorts of things, from the souring of cream to the death of a human 
being, and this although she was assumed to have sold herself to 
the devil in such a way as to be no longer a free agent The im- 
portant thing was the prevention of witchcraft, and a witch was 
held responsible for acts done much as a man who gets drunk, 
knowing he may do all sorts of things while in that state, is held 
liable, or much as an infant or a lunatic is held civilly liable for 
injuries committed by him. 

Thus we see that both in criminal law and in civil law, both in 
early times and in modern times the human will, which must be 
found as the proximate cause in all cases, except as we saw in in- 
surance cases, is not always the actual human will existing, but a 
more or less constructive or imputed will, created by the law with 
reference to the needs of the particular community. If such a 
will, whether actual or imputed, can fairly be said to be the efficient 
cause of matter in question, it is the proximate cause. In this 
respect the spectatur never varies ; but the spectatur obtains its 
interest, its continuity with the rest of the law, in defining, accord- 
ing to considerations arising from other branches of the law, what 
shall be considered a responsible human will. 

It may be noted that thus far the whole talk has been of inju- 
ries and damages. Logically there seems to be no reason why the 
principle of proximate cause should be so limited to negative 
results. 





1 Report of Atty. Genl., 1899, p. xv. 
2 For primitive law see 2 Post, Grundriss der Ethn. Jurisp., 219-224. 
8 Lea, Superstition and Force. 
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Suppose one does something of benefit to another and the 
natural and probable result is a further benefit not originally actu- 
ally contemplated, is not the benefactor the proximate cause of 
this also? Unquestionably this is so from a logical point of view, 
but the doctrine seems not to have been legally embodied, unless 
it can be so considered from the point of view of compensation. 
One may sue, for example, in certain cases in guantum meruit or 
quantum valebat and recover what the goods or services in ques- 
tion are “reasonably worth.” This expression “ reasonably 
worth” in a certain sense is a measure of the chain of effects in 
much the same way that in torts the line is drawn between prox- 
imate and remote damages. As a matter of fact, all the effects 
are looked at in estimating the value of the transaction. It is 
true all the elements of value are not perhaps contemplated by 
the doer any more than the injuries were in the other case, but 
the fiction of constructive intention is implied in the idea of com- 
pensation, for the benefit must in a sense have been contemplated 
in order to be the “act” of the doer which deserves compensation. 

In a loose and popular sense we often hear benefits apparently 
remote ascribed to some person. Thus one who has been saved 
from a life of drunkenness or dissipation through the influence of 
A, or has been cured of an apparently fatal illness through the 
efforts of B, is often heard to say that A or B “was the cause of 
my fortune,” or “I owe my life and my success” to A or B. Here 
the effects may last over a long series of years, and yet although a 
human will has intervened, namely the will of the person bene- 
fited, he does not hesitate to ascribe the benefits to A or B, who 
perhaps could not foresee them at all, although they fell within the 
general scope of his benevolent purpose. 

It has been suggested to me that the law of property might fur- 
nish a further example. Suppose, for instance, I make a man a 
present of a fruit tree, or if I give him cattle or sheep, is he not 
entitled to their increase? And in the Old Testament is not 
Jahveh continually blessed on this very account as the cause of 
accumulated prosperity? It may be observed in this last case that 
Jahveh is the giver of the increase separately through the doctrine 
of continual exertion of power in perhaps most of the instances 
which could be cited. But it may be admitted that apart from 
this, the notion that one who sets in motion a series of causes is 
responsible for the total result seems to be implied. There seems 
to me, however, to be no question of proximate cause in these 
cases of property rights. From the mechanical point of view the 


4 
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cause of the fruit is the tree, the soil, etc., and the cause of the 
lambs and calves is their parents. On the other hand, if we con- 
sider the “natural and probable result” doctrine as we have seen 
it in torts, there is a difference between torts and property. In 
torts certain things happen in the time process, the runaway horse 
knocks down the traveller, the poison carelessly sold is taken by 
the sick person. In property something likewise happens in the 
time process, viz. the increase of the property; but in contempla- 
tion of law nothing happens to the right of ownership, which is the 
“effect” whose cause we are considering. Whatever rights to 
the increase of the flock exist at all in B exist at the time the flock 
is handed over by A. It is true there is nothing in existence then 
to which the rights may attach, but there is but one act of trans- 
fer of ownership. It may be argued that a tort case is strictly 
parallel, for the man who was knocked down by the horse might 
not have been in the street at all when the horse started to run, 
but in his house or other place of safety, yet the law regards the 
whole transaction as proximate effect. But the idea of necessity 
is involved in the tort case, while in the property cases the whole 
dominium which is transferred has for its leading idea freedom 
from the will or act of the donor in every possible sense. The fig- 
tree may be cut down or left; the cattle may be bred or turned 
into beef and mutton, and in either case the intervening will of 
the donee of the property is supreme. 

Let us now turn our attention to some other departments of 
life and see what analogies can be found there to our doctrine. 
The most natural field in which to look for a doctrine intended to 
be ethical is that of religious and moral law. What is the proxi- 
mate cause of a virtuous action or of a sin? 

Let us first take up the moral law in the region where it has been 
most largely reduced to a crystallized system, viz. in the juristical 
works and decisions of the Roman Catholic church. It is interest- 
ing to note that the system of questions to and decisions by the 
higher tribunals of that church gives rise to results not unlike 
those of the English common law with its accumulations of decided 
cases. For, unlike the civil tribunals in the countries using the 
Roman Law, these decisions are accompanied by a short statement 
of the reason for them, and are published in full for the guidance 
of priests and others having occasion to consult them. I shall 
refer only to the well-known work of Gury on Moral Theology.! 





1 Compendium Theologiae Moralis, by Joanne Petro Gury, S. J., Professor in the 
Roman College, 4th ed., Rome, 1852. 
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The principal difference between human law and the law of the 
church is! that the former can command what it will by virtue of 
its own nature, and can impose penalties, for the authorities have 
been ordained of God with the power of laying down rules ; ? while 
the ecclesiastical law can render liable only for guilt. To apply 
this to an injury by one man to another: that it may bea case 
where “restitution,” z. ¢. compensation, is morally necessary, the 
act complained of must be (a) /ujusta, 7. e. some right must be 
violated, (b) Causa damni efficax, i. e. it must be one resulting in 
injury, and one which can be imputed to the doer, (c) Theologice 
culpabilis, for there can be no obligation to make reparation in 
the forum of conscience unless an injury has been committed in 
the same forum. Thus idiots and somnambulists cannot be 
morally liable for their acts. Moreover, there can be no injury 
inflicted in a moral sense where there is no intention to injure ; 
“ad injuriam enim requiritur intentio nocendt saltem indirecta, seu 
praevisio damni injusti, saltem in confuso.” ® 

It thus appears that the doer must not only be the proximate 
cause of an injury, but must have an intention to inflict a wrong. 
But, as the last quotation would indicate, this intention need not 
always be direct. Thus “voluntarium indirectum illud est quod 
non intenditur in se, sed in alio directa volito, hoc est quod in 
causa vel in effectu habetur.’* There are various kinds of “ vo/un- 
tarium indirectum,” e. g. “ Proxima vel remota prout valde prob- 
abilem connextonem habet cum effectu in mente agentis vel parum 
probabilem.” Thus often dblasphemiae impudicitiae, rixae aut in- 
Jjustitiae are voluntary which are done in a state of intoxication 
because they can often be foreseen by the drinker, and in fact may 
be sufficiently foreseen from the habit of doing such things in this 
condition. Thus they are sinful. But the leader of an army who 
burns a field or a fortress is not liable though innocent third per- 
sons suffer, for this is only per accidens. Nor a priest who igno- 
rantly gives the sacrament to a sinner, nor one who having no 
other place to get money borrows from a usurer at an exorbitant 
rate of interest, for that is the sin of the usurer.® 

In general a triple condition must obtain for one to be morally 
wrong :*®— 

(1) The doer shall have foreseen the evil result at least 2” con- 
fuso ; for an effect in no wise foreseen cannot be voluntary. 





1 Op. cit., c. v.. De obligatione Legis. 2 Rom. xiii. 2. 
8 Op. cit., sec. 633. 4 Op. cit., sec. 6. 5 Op. cit., sec. 8. 6 Op. cit., sec. 7. 
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(2) That it was possible for him not to do it, for otherwise the 
will would be lacking. 

(3) That he is not to be held liable merely by reason of a bad 
result where he is in the exercise of his rights, and the result is 
therefore excusable. Conversely one may be a well-doer, although 
from his action an evil effect may follow, if the following condi- 
tions are present :! (1) if the purpose of the doer is good ; (2) if 
the causa is in itself good or indifferent ; (3) if the good effect 
follows as immediately from the cause as the evil effect; (4) if 
the good effect at least offsets the evil effect. 

We see from these extracts that the doctrine of proximate cause 
in the law of the church is very similar to that of the law of the 
state, the principal difference being that in the former more em- 
phasis is laid upon actual intent and less use is made of a ficti- 
tious and imputed intent. This has been expressed by another 
religious writer as follows: “ A whole act includes its motive. An 
act of yours is not simply the thing you do. It is also the reason 
why you do it.”* To be morally wrong an action must be (1) 
unjust, (2) harmful, (3) proceeding from an evil intent. Thus 
sleeping persons are not liable for their actions because there is 
no intention to do wrong.’ 

But, as we have seen above, the fact that a given result can be 
reasonably foreseen is enough to create liability in the moral 
sphere, although the result was not directly intended. This is 
brought out further in the chapter in Gury’s book, “ De Radicibus 
Restitutionis,” or “ Elements of (moral) Damages.” He says :* — 


“Injustus damnificator restituere tenetur ; v. g. si quis domum alterius 
culpabiliter incendat, integrum ejus pretium domino rependere debet. 
2°, Totum aequivalens damnis praevisus praeter rei damnificationem, 
si quae ex ea provenerint. Sic v.g. si opifex solitam operam aliquo 
tempore omittere cogatur ex eo quod instrumentum ei necessarium de- 
struxeris, illum de luco cessante teneris compensare.” ® 


On the other hand, a general intention to do wrong is sufficient. 
Thus if I intend to burn A’s house and by a mistake burn B’s, I 
am morally liable, for the three elements of invasion of right, injury, 
and evil intent are present.® 

Just how far theologians are willing to go in the matter of con- 





1 Op. cit., sec. 7. 2 4 Phillips Brooks, Sermons, 238. 

8 Gury, op. cit., sec. 633. * Op. cit., sec. 632. 

5 Cp. Ezech. xxxiii. 14, 15; Epist. Jas. v. 4, St. Augustine ad Macedonium says: 
“non remittitur peccatum nisi restituatur ablatum — cum restitui potest.” 

6 Gury, op. cit., sec. 638. 
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structive intent seems somewhat uncertain. For instance, this 
question is put :? shall a man be held to make restitution, who, by 
his bad example, has induced others to do injury, and who might 
well have foreseen the efficacy of his bad example? ? 

Let us go a step further and consider the question of intent 
from a purely ethical standpoint. According to Kant the only 
source of virtue is the good will, and an action can be virtuous only 
when performed from fidelity to the imperative. The principle 
may be paraphrased in legal terms somewhat as follows: What- 
ever action proceeds from a virtuous will is a proximate result of 
such a will, and we may call it good. Where a vicious inclination 
to do the same thing enters in, then (according to Kant) there is 
moral contributory negligence, or, if you choose to split up the 
agent’s personality, there is an intervening human agency. For 
by the interposition of an independent (vicious) motive the causal 
connection between the good will and the act is interrupted.* 

Some legal and most ethical writers claim, however, that a vi- 
cious will does not prevent an action from being virtuous —at least 
to some extent, unless it is the proximate cause of such action.® 
In other words, we may have the same case with motives that we 
had in the marine insurance cases where two contemporaneous 
causes occur, and where we have to consider which is on the 
whole the more efficient and call that the proximate cause. Thus 
if the good impulses to an action constitute 70 per cent. of the 
“‘ spring,” as Martineau calls it, the action would be called virtuous 
in spite of the 30 per cent. of selfish or other bad motives. Kant’s 
position, if I understand him rightly, is much more like the pre- 





1 Op. cit., sec. 642. 

2 «“T, Sententia probabilior negat quia ille qui dat pravam examplum non est causa 
damni sed mera occasio. — S. Lig. n. 537 (St. Liguori, founder of the order of the Re- 
demptorists in 1732; author of Theologica Moralis, etc.) —Sdlm, Layman, Sauchez, 
etc.” 

“TI, Sententia afirmat quia praebens malum exemplum cua praevisione contagionis, 
est vere et proprie causa efficax kamni. Billuart, Antoine, Cuniliati, etc.” 

8 “The proper and inestimable worth of an absolutely good will consists just in 
this, that the principle of action is free from all influence of contingent grounds, which 
alone experience can furnish.” Grundlegung, 53. Cp. Seth, Ethical Principles, 165 ; 
1 Martineau, Types of Ethical Theory, 45-77; Paulsen, Ethics, 194. 

“ The worth of a man depends on his w#//, not on knowledge, as aristocratic and self- 
conceited culture believes—that is the cardinal doctrine upon which Kant’s entire 
philosophy really turns.” Paulsen, Ethics, 200. 

* Cp. Wharton on Negligence, sec. 300; Pollock on Torts, 380; Kant (Rosen- 
krantz), Grundlegung, 46, 48, 53. 

5 See note to Freer v. Cameron, 55 Am. Dec. 668-670; Thompson on Negligence, 
II5{-1155. 
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vailing legal disfavor of the doctrine of comparative negligence.! 
We can suppose a man on trial at the judgment seat of God claim- 
ing to have a certain action counted in his favor. He sets forth a 
certain good purpose he had in regard to this action, whereupon 
the devil’s advocate points out certain sinful motives which like- 
wise contributed to the performance of the action. According to 
the present legal doctrine the devil has won his case, for the least 
negligence or sin in his intention prevents his reward. He who 
would be virtuous must cast the mote out of his own eye, must 
observe each tittle of the law, must be a spotless sacrifice, else his 
labor is vain. Each word of his pleadings must be technically per- 
fect or his case fails. Such I understand to be Kant’s view. The 
other view is much more in accord with the modern equitable 
notions of set-off. One of the earliest cases in which the question 
of proximate cause was raised is undoubtedly the account of the 
Fall. This presents two points. Adam broke what was practi- 
cally a statute and on modern legal principles he must have been 
held to have intended all he did, z. ¢. his evil will was the proximate 
cause of his eating the apple. He set up in his defence the inde- 
pendent will of Eve in tempting him ; and she in turn set up the 
independent will of the serpent in tempting her and in leading 
her to tempt Adam. But, as we have seen, the two presumptions 
that one is expected to know the statute law and to intend the 
consequences of his action are absolute, and neither Adam nor Eve 
was allowed to plead temptation as an excuse. Adam was con- 
demned on two grounds: first, for breaking the law ; and second, 
for listening to Eve’s temptation; and he and his descendants 
were condemned to perpetual hard labor. His expulsion from 
paradise was not a part of his punishment, but merely a preven- 
tive measure designed to deprive him of the chance of acquiring 
immortality as well as knowledge. 

Eve and the serpent were likewise condemned, each for a sepa- 
rate fault, and the relations between them neither increased nor 
excused the punishment. In other words, when the statute is plain 
the imperative is absolute. Just as imperative as, for example, 
that requiring a ship-owner to detain immigrants about to be de- 
ported at his peril, and not merely to do all he can to detain them.? 





1 The doctrine is followed only in Ala., Ga. Ill., Kas., Neb., and Tenn., usually 
with the addition of degrees of negligence. It has been disapproved in Pa., N. Y., 
Mass., Ia., Wis. Md., N. J.. Tex.. Mo. For cases see Buswell on Personal Injuries 
(1893), § 102. 

2 Act Mar. 3, 1891, sec. 10. U.S. v. Warren, Cir. Ct. Mass. 1895. Cp. U.S. uv. 
Spruth, 71 Fed. Rep. 678. 
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As to the question of reward or merit, the question of intent has 
been much debated. Is that man virtuous who acts in a virtuous 
manner without willing to do so, or he who wills fiercely and per- 
haps fails? ‘Who knows what scant occasion gave the purity ye 
pride in,” says Burns, implying that, as Kant holds, the good will 
is the only proximate cause of true virtue. Is the tree always 
known by its fruits, can we say that certain results are always 
proximate to a certain kind of cause ? 

Of course the same ethical question is presented in many ways. 
The scholastic and jesuitical disputes as to when deceit may be 
excusable through the presence of some outside force such as a set 
of circumstances, where telling the truth would work a certain 
kind of injury to the speaker or to other persons, is analogous to 
the use of force in self-defence or in carrying out the purpose of 
the law. In such a case there is no doubt that A is the proximate 
cause of a certain falsehood and yet according to some non spectatur. 
Or as Martineau puts it: Can general rules bind against their 
raison d’étre?4 One of the most concise discussions of this ques- 
tion is of course Kant’s famous essay, Ueber ein vermeintes Recht 
aus Menschenliebe zu liigen2 He says: — 


“ Whoever tells a lie, however good his intentions may be, must answer 


for the consequences of it, even before the civil tribunal, and must pay 
the penalty for them, however unforeseen they may have been, because 
truthfulness is a duty that must be regarded as the basis of all duties 
founded on contract, the laws of which would be rendered uncertain 
and useless if even the least exception to them were admitted.” 


If we go into the field of optics we find several illustrations of 
one aspect of the doctrine of proximate cause. This aspect, as 
might be supposed, has to do with the “spectatur.” In order to 
determine responsibility a vast number of attendant circumstances 
are excluded. So in physical vision, to see any object clearly the 
attention and focus of sight must be fastened upon the object in 
question to the exclusion of much beside. On the other hand, as 
in telescopes and field glasses, the field of vision must be large 
enough to let in sufficient light. If you look at an illuminated 
object through a very small aperture you cannot see it as distinctly 
as through a larger one. So the law must look at enough of the 
facts of any case to have proper illumination of the principal ob- 
ject of its search. On the other hand, it is important to shut out 





1 2 Types of Ethical Theory, 353. 
2 (1797) 7 Rosenkrantz, 295. 
74 
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irrelevant facts, and so an artist will look between his legs or 
through his hands to get a better estimate of certain values. 


We may now sum up what we have learned of proximate cause 
as follows: From a legal point of view it is of two kinds (1) as in 
insurance cases, (2) responsibility for a. wrongful act whether in 
tort or contract. 


“The fundamental difference between these classes is that in the 
former investigation ceases when the nearest cause adequate to produce 
the result in question has been discovered, while in the latter the object 
is to connect the circumstances which is the subject of the action with a 
responsible human will.” ? 


In other words the doctrine takes two forms. The first is in 
the field of mechanism or necessity and in the time process. We 
regard the continuous stream of causation in question and go up- 
stream in our search until we find a spring which can properly be 
called its source. The question is one of fact, of adequacy to pro- 
duce the result in a mechanical sense. 

In the other field we are dealing with teleology, with purpose, 
with a human will, actual or constructive, with a world of freedom 
not of necessity. 

Historically it seems probable that the existence of these two 
aspects of the idea of cause is, partly at least, a question of ter- 
minology. Causa in Latin meant both cause and reason. “Cause 
is the condensed expression of the factors of any phenomenon, the 
effect being the fact itself.” 2 


“Of these two senses of the word ‘cause,’ viz. that which brings a 
thing to be and that on which a thing under given circumstances follows, 
the former is that of which our experience is the earlier and more inti- 
mate, being suggested to us by our consciousness of willing and doing.” ® 


The attempt to refer events to a responsible human will, which 
we have seen stated in legal terms several times in this paper, is 
part of a general tendency to consider events from a strictly human 
point of view. You ask what is the cause of a monument and you 
find a man had a purpose.* You ask what turns a wheel, later you 
finda man. Then you go away and say: everything is like that 





1 Adapted from language of note to Gilson v. Delaware, etc., Canal Co., 36 Am. 
St. Rep. 807. 

2 2 G. H. Lewes, Problems of Life and Mind, iv., sec. 19. 

8 J. H. Newman, Grammar of Assent, 65. 

4 So in the case of a scarecrow. Grote, Phaedo, ii. 
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wheel ; if I investigated enough I should always find a man at 
the handle. And the man at the handle or whatever corresponds 
to him is from henceforth known to you as “cause.”! This may 
be said to hold true even in marine insurance cases. For the 
cause of a disaster is deemed to be either the will of a human 
person or of a divine intelligence, as is shown in the expression 


“act of God.” 
Prescott F. Hall. 


89 STATE ST., BOSTON. 





1 1 W. K. Clifford, Lectures and Essays, 149. 





HARVARD LAW REVIEW. 


Published monthly, during the Academic Year, by Harvard Law Students. 











SUBSCRIPTION PRICE, $2.50 PER ANNUM. 35 CENTS PER NUMBER, 








Editorial Board. 


WILLIAM D. Eaton, Editor-in-Chief. Harry L. BURNHAM, 7reasurer. 

RoBBINS B, ANDERSON, JOHN W. GRIFFIN, 

EARL B. BARNES, PETER H. HOLME, 

EDWIN M. Brooks, ROBERT A. JACKSON, 

ALLAN R. CAMPBELL, FRANK W. KNOWLTON, 

Joun K. CLark, ALEXANDER LINCOLN, 

JAMES F. CurrIS, EpwIn R. PERRY, 

S. HASKETT DERBY, SAMUEL W. SAWYER, 

MALCOLM DONALD, J. BUTLER STUDLEY, 

HENRY W. Dunn, THomas W. SWAN, 

J. WELLS FARLEY, WALTER L. VAN KLEECK, 

SANFORD H. E. FREUND, MALCOLM D. WHITMAN, 
Harry F. WOLrr. 











James BraD.Ley TuHayeEr, Weld Professor of Law at Harvard Univer- 
sity, died at his home in Cambridge on Friday, February 14, 1902, at the 


age of seventy-one ; laying down his tasks quietly after only a single day’s 
cessation from his usual labors. He had been a member of the faculty of 
the Law School for over twenty-seven years, and nearly all the students 
who have been graduated from the school during that period, may be 
counted among his pupils. The qualities which his large-minded modesty 
could not conceal, his thoroughness of method, his painstaking accuracy, 
his practical good sense, his easy and familiar handling of large subjects, 
his broad and deep scholarship, have impressed and moulded thousands 
of students; and the members of his classes have begun or will soon 
begin the practice of a responsible profession, better fitted for its duties 
and more likely to discharge them honorably and thoroughly because of 
Professor Thayer’s teaching and example. Those members of the school 
who came by chance into relations with him somewhat closer than those 
of the lecture room, found him hospitable, genial, kindly, and patient, 
apparently never weary of rendering to the student any assistance in his 
power. Increasing acquaintance served only to deepen the impression 
first made, that here was the brain of an intellectual master and the 
heart of a strong, simple, true man. 

His services as citizen, teacher and author-are too large to be here 
critically estimated. The Review is very greatly in his debt, both for 
the many scholarly articles from his pen which have appeared in its pages, 
and for the advice and assistance so often asked and so freely given. In 
acknowledging this debt, the editors may perhaps not improperly add a 
word in the name of the students of the school, to voice the admiration 
and respect, the sincere appreciation and the keen personal regret which 
are felt by those who were under his instruction. 
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THE DISCRETION OF THE MUNICIPAL EXECUTIVE IN THE ENFORCE- 
MENT OF CRIMINAL Laws.— The current discussion about the enforce- 
ment of criminal laws in New York City involves the question whether 
the mayor possesses any discretion in the administration of such laws. 
It seems to be contended by many that, under all circumstances, the 
executive is bound to enforce the laws strictly and without discrimina- 
tion. It is submitted that this is a mistaken view, and that under cer- 
tain conditions a considerable amount of discretion must rest with the 
mayor. If, for instance, there are more criminal statutes than the ad- 
ministration is able to enforce strictly, or if the strict enforcement of one 
law would result in the neglect of other duties, there must be some offi- 
cial to decide which laws shall first receive attention, and in what manner 
all the laws shall be enforced. The head of the executive department 
of the municipality would seem logically, if not necessarily, the person to 
make this decision. If, in New York City, the laws are so numerous that 
the strict enforcement of a statute declaring Sunday liquor-selling a 
malum prohibitum can be obtained only by neglecting the suppression of 
murder, robbery, assault and kindred crimes, ma/a in se, which result in 
a breach of the public peace, it would seem to be the wise and proper 
course for the mayor to direct the activities of the administration prima- 
rily toward the matters of most vital concern to the community. Whether 
such a situation exists, and, if so, what is the proper policy for the exec- 
utive, are political questions the decision of which must necessarily be 
left to the officer who possesses the power of discretion — namely, the 
administrative head of the municipality. 

This raises the further question as to the extent of his power, in cases 
where local authorities are entrusted with the enforcement of a general 
law. The “Liquor Tax” Law, about which interest is centred, is a gen- 
eral statute, and in its provisions forbidding Sunday sales is of universal 
application throughout the state. 1896 Laws or New York, Vol. I, 
112, § 31 a. Its enforcement, however, is placed in the hands of locally 
elected officials. These officers as a matter of fact are practically inde- 
pendent of central control. See 1 GoopNow, Comp. Apm. Law, 228. In 
New York, to be sure, the chief municipal and county officers are subject 
to removal by the governor. 1897 Laws or New York, Vol. III, 378, 
§ 122. But this power is rarely exercised except in cases of corruption, or 
conspicuous misconduct in office. As a result, while they are in a sense 
state officials, municipal officers are responsible primarily to the voters 
of the city for their enforcement of the laws. It is obvious that when 
there is a strong public sentiment against strict enforcement of certain 
laws, the administration will reflect this feeling of the local community, 
however stringent may be the terms of the general statute. The result 
is much the same as if local option were allowed in the enactment of the 
laws. The chief objection to this method of securing local option is 
that the habitual non-enforcement of certain laws in a community tends 
to create contempt for law in general. It is submitted that, whatever its 
weight may be, this argument is one which should be addressed to the 
legislature to induce a grant of the local option system of legislation, 
rather than to the local executive, to restrain him from a liberal enforce- 
ment of existing laws. 

There is also a second class of statutes the enforcement of which must 
be left to the discretion of the mayor. Many statutes are never strictly 
enforced and are probably not intended to be — such as anti-trust laws 
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and the recent New York Tenement House Act. In this class of stat- 
utes, it is practically impossible for the legislature to lay down a clear 
line between cases of legality and illegality ; a rule is adopted broad 
enough to cover all cases, but the law is to be enforced only when the 
good sense of the executive prompts him to act. As such laws do not 
differ in appearance from those requiring strict enforcement, it must be 
for the executive to decide to what class each statute belongs, and the 
power of discretion thus placed in his hands is very wide. It may be 
that liquor laws are not within the class which requires liberal enforce- 
ment, but this is a political question to be decided by the mayor, who is 
responsible primarily to the people of the city for the wisdom and good 
sense of his decision. 

This brief consideration of the necessities and results of our system of 
local administration seems to make it clear that, in the present situation 
in New York City, the mayor should be regarded as possessing the right, 
in the enforcement of criminal laws, to exercise a wide discretion ; 
though the exact limits of that discretion are perhaps somewhat difficult 
to define. 


STATE REGULATION OF RAILROAD RATES AS AFFECTING INTERSTATE 
ComMERCE. — Two recent decisions of the federal supreme court deal 
with the effect of the commerce clause of the federal constitution upon 
the powers of the states to regulate railroad charges. A constitutional 
provision of Kentucky forbids a carrier, except by permission of a rail- 
road commission, charging more for a short than a long haul within 
which the short is included. Actions were brought for violations of this 
provision. In one case both the long and short hauls were within Ken- 
tucky territory, and it was held that although the enforcement of such a 
regulation under those circumstances might somewhat affect interstate 
rates the result was too indirect to constitute an interference with in- 
terstate commerce. Louisville & Nashville R. R. v. Kentucky, 22 Sup. 
Ct. Rep. 95. In the second case the short haul was from Franklin, Ky., 
to Louisville, Ky., and the long haul for which less was charged was 
from Nashville, Tennessee, to Louisville, both hauls being in the same 
direction and the former included within the latter. The railroad al- 
leged that the lower rate from Nashville was necessitated by water com- 
petition between that point and Louisville, that the charge from Frank- 
lin was reasonable, and that if compelled to equalize the two rates it 
would raise the Nashville rate. The court held that under these cir- 
cumstances the state regulation amounted to an interference with in- 
terstate commerce, and was invalid. Louisville G& Nashvill’ R. R.v. 
Eubank, decided January 27, 1902. Justices Gray and Erewer dis- 
sented upon the ground that the state had a right to fix the rate from 
Franklin to Louisville, and in adopting a standard might select the rate 
fixed by the carrier itself for longer hauls over the same road and that in 
so doing the state was regulating local rates rather than the standard. 

The two cases illustrate the difficulty and delicacy of the question 
that arises where the exercise by the state oc: its power to regulate 
rates affects interstate commerce. It is obvious that all state regulation 
of common carriers in some degree influences interstate commerce, and 
it is well settled that a merely incidental effect upon that commerce 
will not invalidate the regulation by the state of public corporations 
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doing business within its limits. ouisvélle & Nashville R. R. v. Ken- 
tucky, 161 U.S. 701. On the other hand the state cannot in its regula- 
tion of railroad charges interfere in the rates for transportation between 
points within and without its own territorial limits. Wadash, etc., R. R. 
v. Jilinois, 118 U.S. 557. In the case of Louisville & Nashville R. R.v. 
Eubank, supra, the state regulation of local charges is held invalid be- 
cause the manner of such regulation will presumably affect the interstate 
rates of the carrier. Upon principle it would seem clear that the inter- 
ference with interstate commerce should be very direct in order to set 
aside a regulation by the state of its domestic concerns. An enforced 
reduction of local rates will often compel a carrier to raise interstate 
rates in order to reap the accustomed profit, but such an effect upon 
interstate commerce would clearly be too remote to constitute an inter- 
ference. The regulation that the carrier maintain a certain ratio between | 
his state and interstate rates undoubtedly has a more direct effect upon 
interstate commerce, and judicial opinion may well differ as to whether 
the effect is sufficiently direct or not. 

One consideration tending to negative the assumption that the inter- 
state rate of the carrier will necessarily be affected by the provision in 
question appears not to have been noticed by the court. If as alleged the 
Franklin rate is reasonable and the Nashville rate is forced upon the 
carrier by water competition, it would seem to be a proper case for an 
application to the railroad commission for permission to maintain the 
existing rates or at least for relief from the letter of the requirements 
of the law. It is not to be assumed that such permission will wrong- 
fully be refused. Moreover in case of an arbitrary refusal and the estab- 
lishment of a local rate that is practically confiscatory, the carrier may 
avail himself of the Feurteenth Amendment and appeal to the federal 
courts. If this suggestion is sound it would seem that the assumed 
directness of the effect of the long and short haul provision upon the 
interstate rate is not entirely warranted, and that the protection of the 
carrier lies in the Fourteenth Amendment rather than in the commerce 
clause of the federal constitution. 


UNAVOIDABLE FAILURE OF SUPPLY AS EXCUSE FOR PUBLIC AGENT’S 
REFUSAL TO SERVE. — Is a corporation, which exercises the right of emi- 
nent domain and holds itself out as ready to furnish the public with a 
certain commodity, justified in refusing to serve new customers on the 
ground that such additional service would reduce the supply to the prior 
censumers below their reasonable requirements ; or, having a limited 
supply, is the company bound to divide it equally among all members 
of the public who may wish to demand a share, regardless of the priority 
of application? The question in this precise form has not arisen with 
much frequency, possibly because the public agent in most instances 
has the ability to increase its supply to meet the demand and under such 
circumstances is held liable for failure to do so. 

In a recent Indiana case a company had been organized for the pur- 
pose of furnishing natural gas for fuel to the citizens of Indianapolis. 
A property owner applied for a connection between her dwelling and 
the gas main, and the company refused on the ground that through un- 
avoidable causes the supply of gas had failed to such an extent that 
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there was no more than sufficient for its present consumers. Under 
these circumstances the court issued a mandamus compelling the com- 
pany to make the connection. State ex rel. Wood v. Consumers’ Gas 
Trust Co.,61 N. E. Rep. 674. It is argued that the appellee in consider- 
ation of the extraordinary powers granted to it by the state, has under- 
taken to bring to the community a public benefit ; that this benefit is for 
all alike who may wish to avail themselves of it ; that “there can be no 
such thing as priority or superiority of right among those who possess 
the right in common ;” and that a refusal by the appellee would be un- 
just discrimination against the relatrix. 

It would seem that the court by a recognition of the settled rule in an 
apparently analogous class of cases might logically have reached a differ- 
ent conclusion. If a railroad, owing to an unusual influx of business, 
is unable to furnish sufficient cars for handling the freight, it may refuse 
to receive it without incurring liability. Lawson, Rts., Rem. & Prac, 
§ 1804. In such cases the carrier is not compelled to give the latest ship- 
per a share of the accommodations and thereby proportionately diminish 
those of earlier shippers, but is allowed to carry in the order of presenta- 
tion. Here the courts seem to recognize a priority of right which the 
principal case denies. The railroad is justified in refusing for the time 
being because its facilities have without its default become inadequate. 
In the principal case the failure of supply was likewise unforeseeable. 
In the one the impossibility is temporary, in the other permanent : a dif- 
ference in degree, but apparently not a difference in kind. If the excuse 
is good in the former, it would seem to be good in the latter also. 


REDUCTION OF DaMAGES ON ACCOUNT OF BENEFITS. — A rather novel 
point in the measure of damages has been recently presented. The 
Acanthus injured another ship in a collision. The liability was admitted, 
and the injured ship was dry docked for repairs. While in dry dock, 
the owners improved the opportunity to have her bottom cleaned and 
painted, and her bilge keels fitted, steps which they had contemplated 
before the collision but had not decided upon. This in no way interfered 
with the repairing, and did not detain the ship in dry dock any longer 
than it would otherwise have remained. Upon receipt of the bill for 
repairs and dry docking the owners of the Acanthus claimed a reduction 
of the dock charges on account of the facts above stated. The owners of 
the injured ship sued, and it was held that no reduction should be made. 
The Acanthus, 112 L. T. 153. 

Notwithstanding the seeming fairness of the defendant’s claim, there 
seems to be no ground of gzasi-contract, on which to allow a reduction 
in the nature of a counter claim for the benefit of dry docking. There 
has been no unjust enrichment of the plaintiff at the expense of the de- 
fendant, since the defendant has not been compelled to pay any more 
than he would if the plaintiff had received no benefit. Ruabon S. S. Co. 
v. London Assurance, [1900] A. C.6; KEENER, Quasi-ConT., 361. 

There is more force in the argument that the advantage taken of the 
situation by the plaintiff should go in mitigation of damages. Cf Ma- 
rine Ins. Co. v. China, etc. S. S. Co., 11 App. Cas. 573. Where a benefit 
accrues to the plaintiff as a proximate result of a tort, the damages are 
mitigated. Luther v. Winnisimmet Co., 9 Cush. (Mass.)171. If the own- 
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ers of the injured ship had definitely decided to dry dock her for their 
purposes, or if it were necessary so to do, then by the dry docking at the 
defendant’s expense they have really been saved an expenditure which 
they otherwise would have incurred. The question then is whether such 
dry docking is the proximate result of the collision. If it is, then there 
should be a reduction, the damages being the expense of restoring the ship 
to its former condition. See 2 Sepc., Dam., 8th ed., § 592. No allowance 
is made for new materials put in place of old materials in the course of 
such repairs, nor for an increase in the value of the ship by reason of the 
repairs. Zhe Baltimore, 8 Wall. (U. S.) 377, 385; Zhe Pactolus, Swab. 173. 
Nor is there any reduction by reason of the fact that some of the repairs 
made would shortly have been necessary to enable the ship to pass her 
classification survey. Zhe Bernina,55 L. T. R. 781. In view of the 
reluctance of the courts to allow a reduction for benefits, as illustrated 
by the results reached in the decisions cited above, it may be doubted 
whether the dry docking would be considered a proximate result of the 
collision and the reduction allowed. But whichever view may be prefer- 
able, the result in the principal case is sound. It does not appear that 
the dry docking was necessary or had been definitely determined upon 
by the owners of the injured ship, and as it cannot be said that they 
were saved an expense which they would otherwise have incurred, no 
definite benefit can be pointed out. 


INSURABLE INTEREST. — Courts and text-writers have for many years 
said that the insured must possess an “insurable interest” in the sub- . 
ject-matter of an insurance policy but this term has rarely been precisely 
defined. See Lucena v. Craufurd, 2 Bos. & Pul. N. R. 269. It has fre- 
quently been held that the interest need be neither an equitable nor a 
legal right or liability. Cf Sun Ins. Office v. Merz, 64 N. J. Law 301 ; 
Boston Ins. Co. v. Globe Fire Ins. Co., 174. Mass. 229. A recent text-book 
states that “such an interest that pecuniary loss will result to the assured 
from the destruction of the property ” is sufficient. May, INs., 4th ed., 
§72, note. The vagueness of the term may proceed from confused 
ideas as to the purpose of the requirement. Although exact statements 
of this purpose are hardly to be found in the books, it seems to have 
been usually conceived either as the prevention of wagering policies or 
as the limitation of the amount recoverable to the damages suffered. It 
is believed, however, that neither the character of the insurance policy as 
a wager, nor the measure of damages depends upon the relation between 
the insured and the subject-matter of the policy. 

At present, either by decision or by statute, wagers are illegal in prob- 
ably all common law jurisdictions. Hence those insurance policies which 
are mere wagers are void. See Loomis v. Eagle, etc., Co.,6 Gray (Mass.) 
396 ; Trenton, etc., Co. v. Johnson, 24 N. J. Law 576. Although in wager- 
ing contracts, as in insurance contracts, performance by one party is 
conditioned on contingencies more or less beyond the control of either 
party, yet the wagerer hopes to gain from his contract, the insured only 
to make himself whole. The difference lies solely in the intentions of 
the parties. Furthermore, partly, perhaps, as an approximation of the 
real intentions of the parties, partly as a judicial invention, the rule has 
become firmly established that the insurance contract is one of indem- 
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_ nity only. From this rule it follows that the insured can in no case 
recover more than the actual damages that would have been sustained, 
had the contract not existed. It is to be noted that the prohibition 
against wagers invalidates the contract ad initio, while the rule that the 
insurance contract is one of indemnity assumes a valid contract and 
relates merely to the damages to be recovered. It may be that the 
statement, that an insurable interest is necessary to a valid policy, is but 
an abridged and inexact expression of the two rules stated. Possibly, 
however, the requirement creates a further limitation upon insurance 
contracts. 

Insurance provides a means whereby losses of various kinds, other- 
wise borne primarily by individuals, are distributed among the commu- 
nity at large. If the chance that loss may come to an individual on the 
happening of a certain event be very remote, then, even although insur- 
ance against the possible loss be not a wager, and although there could 
be no recovery upon the contract by the insured unless loss occurred to 
him, yet public policy may demand that no such insurance contract be 
made. ‘To require that the insured stand in a certain relation to the 
subject-matter of the contract is in effect limiting, in the direction just 
stated, the kinds of losses that may be insured against. It may well be 
thought that public policy does not require a limitation of this sort. 

In a case lately decided in Colorado the doctrine of insurable interest 
was involved. One in possession of land but not claiming title, insured 
buildings thereon under a dona fide belief that he owned them. The 
court allowed recovery on the policy for an amount not stated. <Ameri- 
can, etc., Co. v. Donion, 66 Pac. Rep. 249. As the insured did not intend 
to make a wager the policy was rightly held valid. Cf Marks v. Hamil- 


ton, 7 Ex. 323; but see Sweeny v. Franklin Fire Ins. Co., 20 Pa. St. 337. 
The measure of damages should have been the actual loss occasioned 
to the insured by the destruction of the buildings. 


ACCRUAL OF CAUSE OF ACTION FOR FAILURE OF SURFACE SUPPORT. — 
The question whether the owner of the surface of land acquires a 
right of action against the owner of the subjacent strata at the moment 
the latter removes the support, or only when the actual subsidence of 
the surface occurs, has not arisen often in America. In England it has 
come before the courts with some frequency, and it has there been de- 
cided by a unanimous opinion of the House of Lords that the Statute of 
Limitations begins to run not from the time of the excavating, but from 
that of the cave-in. Backhouse v. Bonomi, 9 H. L. Cas. 503. While few 
American cases raise the precise point many courts evidently regard the 
English doctrine as the settled rule. See Smith v. Seattle, 18 Wash. 484. 

A discussion of this point in a recent Pennsylvania case consequently 
arouses interest when it appears that the court takes a directly contrary 
position and holds that the Statute runs from the date of the mining. 
NVoonan v. Pardee, 50 Atl. Rep. 255. While acknowledging the final 
decision of Backhouse v. Bonomi, supra, the court regards it as being ill 
adapted to the conditions of coal mining in America. The court argues 
that since the plaintiff in the principal case knew that mines existed 
below his land, and since he had a right to investigate, and see that 
proper support had been left, his right of action arose when the mine 





NOTES. 575 


owner removed coal without leaving such support. To the argument that 
the plaintiff by careful observation might not have been able to. dis- 
cover the defendant’s breach of duty, the court answers that that is 
“one of the incidents attending the purchase of land over coal mines.” 
Later the court refers to the right of the surface owner to sue, as a 
“right which from the nature of the case could not have had more than 
a doubtful existence before the actual damage occurred” — an admission 
which seems to detract from the weight of the earlier reasoning. 

The English rule regards the plaintiff’s right as a right to the ordinary 
undisturbed enjoyment of the surface. The defendant’s right on the 
other hand is to excavate the minerals from the subjacent strata, and so 
long as he acts without disturbing the plaintiff, he is within his rights. 
When the subsidence occurs, the plaintiff's enjoyment of the surface is 
interfered with, and his right of action accrues. In an apparently analo- 
gous class of cases where a railroad builds an embankment but negli- 
gently fails to put in proper drainage culverts and flood water is at 
times thrown on the plaintiff's land, the courts seem almost universally 
to have held that the Statute runs, not from the building of the em- 
bankment, but from the time of actual damage to the plaintiff. S¢. 
Louis, etc., Co. v. Briggs, 52 Ark. 240. On the whole then it would 
seem that the position of the principal case is hardly to be supported as 
against the reasonable and convenient rule of the English courts. 


THE PaROL EVIDENCE RULE AS APPLIED TO INSURANCE POLICIES. — 
The United States Supreme Court has handed down a decision that will 
have a far reaching effect upon the liability of insurance companies. The 
plaintiff brought action upon an insurance policy issued by an agent of 
the defendant. The policy contained conditions that it should be void 
if other insurance existed upon the property covered by its terms, and 
that no agent should have power to waive any condition of the policy 
unless such waiver were endorsed in writing upon the policy. The de- 
fence was that the property covered by the policy was in fact insured in 
another company at the time of the issuance of the policy. The plain- 
tiff maintained that the defendant’s agent, who had full powers to accept 
risks and issue policies, knew of the additional insurance when he issued 
the policy, and should be deemed to have waived the provision. The 
court, with three judges dissenting, held that the knowledge of the agent 
would not avoid the stipulation in the policy. Assurance Co. v. Building 
Association, 22 Sup. Ct. Rep. 133. 

Although there is a conflict upon the point the great weight of author- 
ity is opposed to this decision. The reasoning of the principal case 
is that the insurance policy constitutes the contract of the parties, that 
by its terms the limitations of the agent’s authority are brought home to 
the insured, and that to sustain the plaintiff’s contention would be to 
vary a written contract, in violation of the parol evidence rule. As a 
matter of fact, however, a binding insurance contract is commonly made 
before the policy is issued. The agent of the insurer acting within the 
apparent scope of his authority agrees to assume the risk and issué the 
policy, and the insured agrees to pay for the policy when issued. The 
policy is merely the reduction into writing of a contract already existing, 
and if a loss occurs before the policy is issued the insurer is liable. J#- 
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surance Co. v. Colt, 20 Wall. 560. It follows then that limitations upon 
the agent’s powers contained in the policy cannot affect a contract previ- 
ously entered into by the insured without knowledge of such limitations. 
Lightbody v. Insurance Co., 23, Wend. (N. Y.) 18. Moreover if the policy 
is merely a reduction into written form of a valid oral contract previously 
made by the agent of the insurer, any misdescription of the terms of that 
contract, whether occurring through the mistake or fraud of the agent, 
will be rectified by a court of equity, and the insured may then recover 
upon the policy as amended. Barnes v. Jnsurance Co., 75 Ia. 11. Most 
of the courts however have gone further, and in cases like that under con- 
sideration have allowed the insured to recover in an action at law upon 
the policy, holding the insurer estopped to set up in defence the stipula- 
tion avoiding liability. Robdins v. Jnsurance Co., 149 N. Y. 477. The 
theory upon which an estoppel is raised would seem to be that the insurer 
through its agent has represented to the insured that the policy embodies 
their oral contract, and the insured relying upon that representation has 
paid his premium. This view raises the question whether the insured is 
justified in relying upon such a representation, a question admitting of a 
difference of opinion. The numerous and complicated provisions of such 
policies, the inexperience of the insured with legal forms, and the gen- 
eral custom to lay aside such papers without careful perusal, present an 
argument in support of the doctrine. On the other hand the danger of 
abuse and fraud and the prevalence of statutory forms of policies would 
tend: towards the stricter rule holding the insured to constructive 
knowledge of the contents of these documents, and compelling him to 
first seek their reformation if he desires to escape their provisions. While 
the latter view would support the conclusion of the court in the principal 


case it is unfortunately not suggested. The force of the reasoning is 
weakened by the failure to distinguish between the policy as the con- 
tract of insurance, and as evidence of that contract, and between the 
rights of the insured before and after knowledge of the limitations upon 
the powers of the insurer’s agent has been brought home to him. 





THE MISSTATEMENT OF CONSIDERATION IN A DEED AS A BASIS FOR 
AN AcTION OF DECEIT. — At the present day the statement of consider- 
ation in a deed is not, so far as its accuracy is concerned, material. The 
fact that it is often, if not generally, grossly understated and that the 
public has learned to place no reliance on its truth has apparently led 
several courts into deciding that a false averment of consideration alone 
cannot give rise to an action of deceit. Zhorp v. Smith, 51 Pac. Rep. 
381 (Wash.) ; Leonard v. Springer, 34 Chic. Leg. News 121 (Ill.). In the 
latter case the defendant having only a lease of a building purported to 
convey the fee in consideration of $100,000 ; and procured his grantee 
to execute a deed of trust to secure an issue of notes, The plaintiff 
declared that she had purchased one of the notes relying on the aver- 
ment of the consideration and had been damaged in consequence. The 
defendant demurred ; and the demurrer was sustained on the ground 
that the public is not intended to rely on such statements. 

It is hard to see how the case can be sustained. The declaration 
avers that the defendant made a statement knowing it to be false, that 
the plaintiff relied on it and was thereby damaged, and that the defend- 
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ant intended the result. The defence that the false statement was of an 
immaterial fact should not be valid, for while the amount of the consider- 
ation in most conveyances is of no moment, yet when an investment of 
money on the security of the land conveyed is thereby induced, the state- 
ment becomes distinctly material. See Belcher v. Costello, 122 Mass. 189. 
Though it is in general true that no one relies on the statements of the 
price paid, yet here the plaintiff did rely on it: and there is little force in 
the assertion that because most people are not misled, therefore one who 
is misled shall be barred from redress. In every case it remains a ques- 
tion of fact whether or not the plaintiff was actually deceived. Nor is it a 
valid excuse that the plaintiff was negligent in not examining the title to 
the property for herself. The damage was intentionally inflicted, and“~ 
contributory negligence is no defence to an intentional tort. Coftrii/ v. 
Krum, 100 Mo. 397. In apparent contradiction are the many cases of 
“seller’s talk.” But it is conceived that these are to be distinguished as 
cases in which the plaintiff did not in fact rely and was not intended to 
rely on the statements made. One ground adopted in the principal case 
was that no representation was made by the defendant to the plaintiff. 
The law seems settled however, that if a representation be made to a 
class, or with intent to deceive a class, of which the plaintiff is one, no 
direct personal communication is necessary. Dedford v. Bagshaw, 4 H. 
& N. 538. It seems, upon analysis, that the decisions similar to that of 
the principal case are based upon remoteness. ‘The injury is considered 
as not a natural and probable result of the defendant’s act. Undoubt- 
edly this argument appears sound to all who are familiar with the abso- 
lute meaninglessness of statements of consideration in conveyances. 
But here the statements were inserted purely to deceive. The result was 
intended ; and the principle that an improbable consequence, if fhtended 
and desired has the same legal effect as though it had been the natural 
and probable one, is eminently applicable. See JAGGARD, TorTS, 382 ; 
Po.Lock, Torts, 2d ed., 28. 


MEASURE OF DAMAGES FOR INTERRUPTION OF A WATER RIGHT. —A 
case recently decided in Wisconsin, gives rise to some interesting con- 
siderations in the law of damages. The plaintiff was entitled to the use 
of the water power at a dam and the defendant appropriated it during a 
considerable period. Though the plaintiff suffered no actual damage he 
was allowed to recover, in an action of tort, the fair market value of the 
water during the period that the defendant had used it. Green Bay, ete., 
Canal Co. v. Kaukaunee Water Power Co., 87 N. W. Rep. 864. 

At first sight it would seem that the plaintiff should recover, in a tort 
action for the interruption of an incorporeal right, only for the damage 
he has suffered ; that is, a nominal amount to establish his right, but no 
more unless he has sustained actual loss. In awarding damages, how- 
ever, the generally acknowledged purpose is compensation, that is to re- 
store to the plaintiff an equivalent for being deprived of some right. See 
SEpG., Daa., 8th ed., § 29 e¢ seg. In whatever form the action be brought, 
it is believed this principle will apply. So in contract and trover the plain- 
tiff is compensated for the right to certain property which the defendant 
has kept or taken from him, in personal actions of tort it is for the right 
to good health or reputation. In actions for interference with real pro- 
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perty, whether the plaintiff has had property injured or has been merely 
kept from the enjoyment of that to which he was entitled, in these, as in 
other cases, he should recover for the right of which he has been deprived. 

The question thus becomes, how shall the value of the right, for which 
compensation must be made, be estimated? It seems general law that 
the plaintiff should recover for the fair value of that right, irrespective of 
whether or no he desired to exercise it. On the one hand he cannot 
recover an extra amount because of any peculiar value he attached to 
the right in question. Moseley v. Anderson, 40 Miss. 49. On the other he 
is not deprived of compensation to its full value because he was not about 
to make full use of it. Patterson v. Mississippi Boom Co., 98 U.S. 403. 
The defendant cannot mitigate his liability to pay for the value of the 
right of which he has deprived the plaintiff by showing that owing to the 
plaintiff’s peculiar situation the actual effect upon him was small. See 
Elmer v. Fessenden, 154 Mass. 427. Storrs v. Los Angelos Traction Co., 
66 Pac. Rep. 72 (Cal.). This principle would seem to apply to all 
classes of cases. See SEepG., Dam., 8th ed., § 2431. Thus in an action 
for the wrongful uses of a way, damages were assessed, not by the mere 
actual injury done to the land, but at what would be a reasonable rent 
for a license; in other words the fair value of the right. /egon v. 
Vivian, L. R.6 Ch. App. 742. So in the principal case it seems just that 
the defendant should pay for the water he has appropriated. The plain- 
tiff was entitled to its flowage, his right was taken away from him, and 
according to the general rule the fact that he did not care to use the 
right in no way affects the determination of its value. Moreover if the 
defendant had to pay nominal damages only, he would be in a better 
position as a trespasser than if he had rightfully leased the water right. 
See De Camp v. Bullard, 159 N. Y. 450. The real injury then, which 
the plaintiff has suffered is the loss of a right, and his true measure of 
damages is not merely what that loss has happened to cost him, but its 
fair market value. 


RECENT CASES. 


BANKRUPTCY— GENERAL ASSIGNMENT — ALLOWANCE FOR SERVICES OF AsS- 
SIGNEE. — He/d, that an assignee under a general assignment, which was later taken 
advantage of as an act of bankruptcy, is not entitled to compensation for services ren- 
dered prior to the filing of the petitionin bankruptcy. Wilbur v. Watson, 111 Fed. 
Rep. 493 (Dist. Ct., R. I.). 

Under the present Act, general assignments are valid unless followed by bankruptc 
proceedings. Jn re Romanow, 92 Fed. Rep. 510; Ju re Sievers, 91 Fed. Rep. 366. 
The trustee in bankruptcy, however, may avoid the assignment and recover the pro- 
perty. Davis v. Bohle,92 Fed. Rep. 325. Although not specifically provided for, this 
result is correct, being clearly within the spirit of the statute. See 13 Harv. L. REv. 
147. The result is reached by treating general assignments as within § 67 ¢, calling them 
“constructively fraudulent,” being “frauds upon the Bankruptcy Act.” Jn re Gut- 
willig, 92 Fed. Rep. 337; Matter of.Gray, 47 N. Y. App. Div. 554. Since they are not 
wrongful ad initio, and not actually fraudulent, this would seem an unfortunate use of 
language, which has apparently led the court in the principal case to regard the as- 
signee as a wrongdoer ; the allowance being refused because the assignee is regarded 
as an actor in a fraudulent transaction. The assignee is not one of the creditors of 
the bankrupt, but since the estate may have received benefit from the assignee’s ser- 
vices, the amount of that benefit might well be granted. This was done in Jn re Scholts, 
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106 Fed. Rep. 834; cf /n re Paul Book Co., 104 Fed. Rep. 786. Such benefit being 
rare and its amount generally problematical, the principal decision may perhaps be 
supported on grounds of expediency. There seems to be very little authority on the 
question. 


BILLS AND NoTES—NOTE FILLED IN FOR UNAUTHORIZED AMOUNT —Con- 
STRUCTION OF “ NEGOTIATED” IN BILLS OF EXCHANGE Act. — The defendant signed 
a blank form and gave it to A with authority to fill it up as a promissory note for 
415. A made the note for £30 payable to the plaintiff, who purchased it in good 
faith without notice that it had been signed in blank. The Bills of Exchange Act of 
1882, § 20, provides that such a note is not enforceable against the maker unless 
“ negotiated to a holder in due course.” é/d, that the plaintiff cannot recover since 
a note is not “negotiated” by delivery to the payee. Herdman v. Wheeler, 18 T. L. R. 
1go (K. B.). 

gt oe from statute, one who signs and delivers a note with the amount left in blank, 

is liable to a purchaser for value without notice for the sum inserted, though greater 
than that authorized. Garrard v. Lewis, 10 Q. B. D. 30; Bank of Pittsburgh v. 
Neal, 22 How. 96. Phe payee may be such a dona fide holder just as in all analo- 
gous cases where equities exist between the maker and theintermediary. w/lerton v. 
Sturges, 4 Oh. St. 530; of Watson v. Russell, 3 B. & S. 34; see 11 Harv. L. REv. 
473. The construction given the word “negotiated,” therefore, works a decided 
change in the law. The definition of “ negotiated ” in § 31 lends some color to this 
interpretation, and there is a dictum in accord. Lewis v. Clay, 67 L. J. Q. B. (n. s.) 
224. Even if technically correct this construction seems too narrow to support such 
an unfortunate result. The payee in the principal case is substantially in the position 
of a dona fide transferee and should have all the latter’s rights. If thesame construc- 
tion were applied to § 29, it would seem that a payee could not be a holder in due 
course, since by implication such holder must receive the instrument by “ negotiation.” 
The court’s attempt to avoid this difficulty is not satisfactory. If the construction 
given is necessary, this case brings out a flaw in the English Act, and in the similar 
provisions of our own law. 


CoNnFLICT OF LAWS —CARRIERS’ CONTRACTS — PUBLIC PoLicy.—A steamer 
ticket containing stipulations exempting the carrier from liability for losses occasioned 
by negligence, was bought in Belgium where such stipulations were valid. e/d, that 
the stipulations are unreasonable, and void as against public policy. Zhe Kensington, 
22 Sup. Ct. Rep. 102. 

In the federal courts and in the en og of the state courts, stipulations on a ticket 
exempting a carrier from responsibility for negligence are invalid; but in England 
and on the continent such exemptions are allowed. Mew York Central R. R. Co. v. 
Lockwood, 17 Wall. 357; Carr v. Lancashire, etc., Ry. Co.,7 Ex. 707. Cases of trans- 
atlantic carriage, therefore, frequently raise the question whether contracts of this sort 
which are valid where made, will be upheld, when they would be void if made in the 
jurisdiction where enforcement is sought. In previous cases, the United States 
Supreme Court has expressly left the question open. Liverpool, etc., S. S. Co. v. 
Phenix Ins. Co., 129 U. S. 397. Several state courts, however, have given an affirma- 
tive answer. O'Regan v. Cunard S. S. Co., 160 Mass. 356. The lower federal courts, 
on the other hand, have almost unanimously adopted the view that is now taken in 
the principal case. Zhe Glenmavis, 69 Fed. Rep. 472; see The New England, 110 Fed. 
Rep. 415. The decision of the Supreme Court may be supported upon principle also. 
Since foreign law is enforced in any case only because the local sovereign is willing, for 
that case, to accept it as his municipal law, an exception may properly be made in cases 
where the foreign law conflicts with the public policy of the state in which the cause 
is heard. See Story, ConFL. Laws, §§ 38, 244. 


ConFLICT oF LAWS—EQUuUITY—ENJOINING TRESPASS IN A FOREIGN JURIS- 
DICTION. — He/d, that equity does not have jurisdiction to enjoin trespass to real 
estate in a foreign territory, though the parties are before the court. Lindsley v. 
Union, etc., Co., 66 Pac. Rep. 382 (Wash.). 

Equity, acting iz personam, frequently enjoins the commission of an act outside the 
jurisdiction, where the necessary parties are beforethecourt. Cunningham v. Butler, 
142 Mass. 47. The principal case, however, is based on the analogy of an almost uni- 
versal rule of law, that an action will not lie for injuries to foreign real estate. British, 
etc., Co. v. Companhia de Mocambique, [1893] A. C. 602; contra, Little v. Chicago, ete 
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Ry Co.,65 Minn. 48. Having its origin in a distinction between local and transitory 
actions depending upon venue, as a rule of territorial jurisdiction it seems purely 
arbitrary. See Whitaker v. Forbes,1 C. P. D. 51 Indeed there seems to be no satis- 
factory reason to support it. See Livingston v. Jefferson, 1 Brock. (U. S. Circ. Ct.) 
203. There is some authority, with which the principal case is in accord, for apply- 
ing in equity the rule above stated, on the ground that equity follows the law. 
Northern Ind. R. R. Co. v. Michigan Central R. R. Co.. 15 How. 233. There seems, 
however, to be as much authority the other way. Alexander v. Tolleston Club, 110 
Ill. 65; Great Falls Mfg. Co. v. Worster, 23 N. H. 462. Since the unfortunate result 
is reached that the plaintiff is greatly hindered in obtaining adequate remedy, it would 
seem wiser to disregard the common law rule, to which equity is not generally com- 
mitted, and to grant the relief which equity has power to give. 


CONSTITUTIONAL LAW — CARRIERS — INTERSTATE COMMERCE — LONG AND 
SHorT HAUL LEGISLATION BY A STATE. — A State constitutional provision forbids a 
carrier charging more for a short haul than for a long haul within which the short one 
is included. He/d, that in cases where the long haul is an interstate haul, and the en- 
forcement of the provision would compel the carrier to raise his,rate for that haul, the 
provision is an interference with interstate commerce and not enforceable. Louisville 
& Nashville R. R. v. Eubank, U. S. Sup. Ct., decided Jan. 27, 1902. See NoreEs, 
P. 570. 

Held, that in cases where both hauls are within the state limits, the provision is not 
in conflict with the federal constitution. Louisville & Nashville R. R. v. Kentucky, 
22 Sup. Ct. Rep. 95. See NorEs, p. 570. 


CONSTITUTIONAL LAW— FOREIGN INSURANCE COMPANIES— REGULATION BY 
STATE STATUTES. — Mass. St. 1894, c. 522, § 98, imposes a fine upon any person 
acting “in any manner in the negotiation or transaction of unlawful insurance with a 
foreign insurance company not admitted to do business within the Commonwealth.” 
The defendant was employed as agent in Massachusetts by the owner of Massachu- 
setts property to negotiate insurance thereon outside the state. //e/d, that the statute, 
as interpreted to cover the defendant’s case, is constitutional. Vutting v. Massa- 
chusetts, 22 Sup. Ct. Rep. 238. 

The court regards this statute as a legitimate exercise of the state’s power to regu- 
late and even to prohibit the transaction of business by foreign insurance companies 
within its limits. Hoofer v. California, 155 U.S. 648. It has been held, however, 
that this power does not enable the state to forbid contracts of insurance for pro- 
perty within its limits when the contracts are made outside. Ad/geyer v. Louisiana, 
165 U.S. 578. Such a statute was regarded as violating one of the rights secured by 
the Fourteenth Amendment, the term “liberty” being interpreted vaguely to include 
an almost unlimited right to contract. Cf Butchers’ Union, etc., Co. v. Crescent City, 
etc., Co., 111 U. S. 746, 762. Passing over this doubtful construction, which has been 
widely adopted, it would nevertheless seem that the legitimate power of a state to 
protect its citizens against possible insurance frauds, is sufficient to supply the re 
quisite of “due process” in cases like Al/geyer v. Louisiana, supra. Commonwealth v. 
Nutting, 175 Mass. 154. It is to be hoped that the decision in the principal case, 
which sustains the application of the statute to a case in which a very small part of 
the transaction took place in Massachusetts, marks a tendency to limit as far as pos- 
sible the effect of Ad/geyer v. Louisiana. 


CONTRACTS — RESTRAINT OF TRADE — LIMITATION AS TO SPACE. — The vendor 
of a manufacturing business covenanted not to engage in the same business within 
the state during a term of years Ae/d, that the contract is void. Union Straw- 
board Co. v. Bonfield, 61 N. E. Rep. 1038 (TIil., Sup. Ct.). 

The principal case defines the position of Illinois upon a growing topic in the law, 
by establishing as decision what had already been indicated by way of dictum. See 
Lanzit v. Sefton Mfg. Co., 184 Ill. 326; and see also Lufkin Rule Co. v. Fringeli, 57 
Oh. St. 596. The rule thus laid down, forbidding restrictions that apply throughout 
the jurisdiction, was once law in England, and also prevailed widely in this country. 
Mitchell v. Reynolds, 1 P. Wms. 181; Taylor v. Blanchard, 13 Allen (Mass.) 370. 
The present English doctrine, which considers restrictions as to space of importance 
only in their bearing upon the general question of reasonableness, was established by 
the decision in Mordenfelt v. Maxim Nordenfelt, etc., Co., [1894] A. C. 535. Accord- 
ingly, restrictions covering the whole of England have been enforced. Underwood v. 
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Barker, [1899] 1 Ch. 300. Some American courts accept the English doctrine. Oak- 
dale Mfg. Co. v. Garst, 18 R. I. 484. Others have extended the old rule so far as to 
make the United States, rather than the state, the maximum area over which the 
restriction may extend. Diamond Match Co. v. Roeber, 106 N. Y. 473; but see Zode 
v. Gross, 127 N. Y. 480; and see also Beal v. Chase, 31 Mich. 490. Arbitrary limita- 
tions as to space would, however, seem logically to apply only within the jurisdiction 
of the court imposing them. The English view seems on principle the sound one, 
and towards it the American decisions seem generally to be tending. See 4 Harv. L. 
REV. 128; Anchor Electric Co. v. Hawkes, 171 Mass. 101. 



























CORPORATIONS — ESTOPPEL BY ACTS OF SHAREHOLDERS. — Several persons who, 
as assignors of a patent, were estopped to dispute its validity, formed a corporation of 
which they were the sole shareholders. This corporation was sued by the assignees 
of the patent for an infringement. /e/d, that the corporation is bound by the estop- 
pel. Force v. Sawyer-Boss Mfg. Co., 111 Fed. Rep. go2 (Circ. Ct., E. D. N. Y.). 

It would seem that when several persons, merely for convenience in conducting 
their business, form a corporation which they immediately control and intend to con- 
tinue to control, and all the stock is owned by them or by others not innocent holders, 
the corporation ought to be bound by any estoppel, notice, or specifically enforceable 
negative contract by which its members were previously bound. ational Conduit 
Co. v. Connecticut Pipe Co., 73 Fed. Rep. 491; Davis Co. v. Davis Co., 20 Fed. Rep. 
699; Beal v. Chase, 31 Mich. 490. A rule at least as broad as this is necessary to pre- 
vent such persons from escaping their obligations under the thin disguise of incorpora- 
tion. It has been held, however, that the principle of the above cases extends only to 
corporations formed for the purpose of escaping the restraint in question. Moore & 
Handley Co. v. Towers Co., 87 Ala. 206. This restriction is not borne out by the 
cases as a whole and, while apparently resting solely on assumed expediency, would 
work injustice. The principal case therefore seems correct, although no fraudulent 
intent clearly appears. A much more comprehensive rule than that above is laid 
down by one text writer, but the authorities cited are not sufficient to sustain it in full. 
See 4 THomps., CorPs., §§ 5249, 5269. 





DAMAGES — APPROPRIATION OF WATER POWER. — The plaintiff was entitled to 
the use of a water power, which the defendant had appropriated. The plaintiff had 
not desired to use the power and so had suffered no actual damage. He/d, that the 
plaintiff’s measure of recovery in tort is the fair rental value of the use of the water 
during the period it was taken. Green Bay, etc., Water Co.v. Kaukauna Water Power 
Co., 87 N. W. Rep. 871 (Wis.). See NOTES, p. 577. 













DAMAGES — BENEFITS — MITIGATION. — The owners of a ship had her bilge keel, 
fitted while she was in dry dock for other repairs, for the expense of which the de- 
fendant was liable. The additional work did not cause any increase in the dock 
charges. /e/d, that the defendant is liable for the entire dock charges. Zhe Acan- 
thus, 112 L. T. 153 (P.). See NOTEs, p. 572. 















DrcEIT— FALSE STATEMENT OF CONSIDERATION IN A CONVEYANCE.— The 
plaintiff declared that she had bought certain notes secured by property deeded to a 
trust company; that the consideration stated in the conveyance was grossly misre- 
presented by the defendant for the purpose of cheating and defrauding the plaintiff 
and others; that she had relied on the statement in buying the notes, and that the 
notes were worthless. The defendant demurred. /e/d, that the plaintiff has not 
stated a cause of action. Leonard v. Springer, 34 Chic. Leg. News 121 (Ill., App. 
Ct.). See NorEs, p. 576. 










Equity— BILL FoR RESCISSION. —INADEQUACY OF LEGAL REMEDY. — The 
grantor conveyed her farm to her nephew, who in return covenanted that he would 
live with her on the farm and support her during the rest of her life. After perform- 
ing for a few months, the nephew left the farm, and refused to carry out his covenant 
further. He/d, that the grantor may have a decree declaring the deed null and void 
and placing the parties i statu quo. Lowman v. Crawford, 40 S. E. Rep. 17 (Va.). 
As the performance of the covenants involved elements of personal caie and atten- 
tion to the grantor, as well as her continued residence in her old home, the legal 
remedy was in no wise adequate. Moreover, the whole purpose of the transaction had 
failed, and it would seem to be a proper place for equity to act. Accordingly under 
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like circumstances the trend of authority in this country is with the case. Savannah, 
etc., Ry. Co. v. Atkinson, 94 Ga. 780; Cooper v. Gum, 152 Ill. 471. Exactly the same 
point seems never to have come before the English courts. But, owing to their literal 
enforcement of the rule requiring restitution i# specie in all cases of rescission, it seems 
likely that they would reach an opposite result. Cf Hunt v. Silk, 5 East 449. The 
principal case seems to show a decided advantage in the more liberal construction of 
this rule by the American courts. Cf Brewster v. Wooster, 131 N. Y. 473. Theform 
of the decree, however, appears to be wrong. The deed vested the title in the grantee 
and, in absence of statute, it cannot be revested in the grantor except by a reconvey- 
ance. Cf. Hart v. Sanson, 110 U.S. 151. Compensation should of course be made 
to the grantee for services actually rendered. 


Equity — LIQUIDATED DAMAGES—RELIEF ADDITIONAL TO INJUNCTION. —A 
contract of employment bound the defendant not to compete in business with the 
plaintiffs, within certain limits, after leaving their service, and named £100 as liqui- 
dated damages in case of breach. The defendant did compete, and the plaintiffs sued 
for an injunction and for the liquidated damages. /e/d, that the plaintiffs may elect 
either of these remedies, but cannot have both. General Accident Assurance Corp. 
(Limited) v. Noel, 18 T. L. R. 164 (K. B.). 

Apparently the contract was interpreted to mean that the plaintiffs might, in case of 
a breach, compel.either specific performance or payment of the liquidated sum, at their 
optien ; a payment, of course, operating to release the defendant from further obliga- 
tion. Sainter v. Ferguson, 1 Mac. & G. 286. This would not be the usual alternative 
contract, where the option lies with the defendant, but such a construction seems 
necessary to support the case. If, on the other hand, thecontract merely attempts to 
liquidate the damages, without giving an option on either side, the plaintiffs should re- 
cover only the amount of the damage actually sustained. To give the full sum after 
an apparently slight breach, would be enforcing a penalty and open to objection on that 
ground. Lampman v. Cochran, 19 Barb. (N. Y.) 388; Kemdle v. Farren, 6 Bing. 141. 
The existence of the agreement for liquidated damages is no obstacle to granting an 
injunction. Jones v. Heavens, 4 Ch. D. 636; Ropes v. Upton, 125 Mass. 258. It fol- 
lows that the agreement would not bar the compensation for past damage usually 
given with such an injunction. Under either construction of the contract, the injunc- 
tion should carry with it this compensation as additional relief. 


EVIDENCE — CRIMINAL CONVERSATION— STATEMENTS MADE BY PLAINTIFF’S 
WIFE TO THIRD PERSONS. — He/d, that in an action for criminal conversation, 
brought by a husband, oral statements made by the wife to third persons in the ab- 
sence of both the plaintiff and the defendant, indicating the state of the wife’s feel- 
ings toward the husband, are not admissible. Billings v. Albright, 66 N. Y. App. Div. 
239. 
sThe relations between the husband and the wife before and, according to some 
authorities, after the defendant’s interference are to be considered by the jury in 
determining the amount of damages. Harter v. Crill, 33 Barb. (N. Y.) 283; Pretty- 
man v. Williamson, 1 Pen. (Del.) 224. The feeling of the wife toward the husband 
is therefore directly in issue. The mental condition of a person at any particular time 
may be proved by his declarations made at that time. Mutual Life Ins. Co.v. Hillmon, 
145 U.S. 285. The court in the principal case recognizes this rule by admitting the 
statements of the wife to the husband to prove her feeling toward him ; and no good 
reason appears for distinguishing her declarations to third persons. The court ex- 
cludes them on the ground of the danger of collusion. This danger is equally present 
in admitting statements made to the husband, and in case of declarations prior to the 
misconduct, is not serious. The weight of authority is in favor of admitting such 
declarations. Palmer v. Crook, 73 Mass. 418. Thetendency is to exclude statements 
after the act, though if the subsequent relation between husband and wife is in issue, 
they are admissible in theory and should be received on proof of good faith. 


INSURANCE — EVIDENCE— PAROL EVIDENCE RULE APPLIED TO INSURANCE 
Po.ticy.— An insurance policy contained a provision that the insurer should not be 
liable if other insurance existed upon the property covered by the policy. Hé/d, in an 
action upon the policy, that this provision cannot be avoided by evidence that the 
agent of the insurer who issued the policy, knew of the existence of other insurance at 
the time of its issuance. Vorthern Assurance Co. v. Grand View Bldg. Assoc., 22 
Sup. Ct. Rep. 133. See NOTES, p. 575. 
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INSURANCE — INSURABLE INTEREST — PossEssION. — One in possession of land, 
but not claiming title, insured buildings thereon under a dona fide belief that he owned 
the buildings. é/d, that he may recover on the policy. American, etc., Co. v. Don- 
lan, 66 Pac. Rep. 249 (Col., C. A.). See NoTEs, p. 573. 



















INSURANCE — MISSTATEMENTS IN APPLICATION — BLANKS FILLED BY AGENT. — 
An agent, appointed to solicit insurance, forwarded to his company an application for 
an accident insurance policy, purporting to contain the answers of the applicant to the 
questions contained therein. It was in fact filled out by the agent, and the applicant 
signed it without reading it. Some of the answers were untrue in material respects, 
owing to the fraud or gross negligence of the agent. Upon the basis of this applica- 
tion a policy wasissued. He/d, that no recovery can be had on the policy. Biggar 
v. Rock, etc., Co., 18 T. L. R. 119 (K. B.). 

Despite the misrepresentations, the company should be bound if it is affected 
with the knowledge of the agent. See NOTEs, p. 575. This would be true if he had 
a share in the making of the contract, or if it was one of the duties of his employ- 
ment to report upon matters connected with the application. See Smith v. Farmers’, 
etc., Co., 89 Pa. St. 287; 15 Harv. L. Rev. 489. But such agents by general custom 
have very limited authority. See McCoy v. Metropolitan, etc., Co. 133 Mass. 82. 
Accordingly knowledge on their part has been held immaterial. Ryan v. World, etc., 
Co., 41 Conn. 168. Such a view seems correct in the principal case, where appar- 
ently the agent’s duty was merely to solicit and forward applications ; so it is enough 
to defeat the policy that it was issued on the basis of representations materially un- 
true. Vosev. Eagle, etc., Co., 6 Cush. (Mass.) 42. The court reaches the same result 
by considering the agent as the plaintiff’s agent in making out the application. This 
view, though not generally accepted, is supported by some authority. Walson v. Con- 
way, etc. Co.,4 R. I. 141; but cf Jordan v. State /us. Co., 64 Ia. 216. It is also de- 
fensible on theory, as an agent may act for two parties where his duties do not require 
him to perform incompatible acts. Hinckley v. Arey, 27 Me. 362. The decision, 
thus supportable on two grounds, is nevertheless against the weight of authority. See 
Rockford Ins. Co. v. Nelson, 75 Ul. 548; but cf Mew York, etc., Co. v. Fletcher, 117 
U.S. 519. The plaintiff should, in any case, recover the premiums paid. Mew York, 
etc., Co. v. Fletcher, supra. 














































MoRTGAGES — ASSIGNEE ASSUMING MORTGAGE DEBT — PAYMENT BY Mort- 
GAGOR. — The plaintiff, having mortgaged his land, made a conveyance to the defend- 
ant, who promised to pay the mortgage. The plaintiff paid the mortgage debt after 
maturity, and had the mortgage discharged of record. He then sued the defendant 
for the amount paid. /e/d, that the court should not have directed a verdict for 
the plaintiff. e//er v. Lee, 66 N. Y. App. Div. 184. 

The court, to support its opinion, cites various New York cases which say that the 
land is the primary fund for the debt, and that the purchaser’s contract is only to in- 
demnify the mortgagor in case the land does not satisfy the debt, and the mortgagor is 
obliged to pay. On this ground specific performance of the purchaser’s promise has 
been refused. S/auson v. Watkins, 86 N.Y. 597. Yet the original mortgagor was 
under a personal obligation to the mortgagee. Cf Jackson v. Bevins, 49 Atl. Rep. 899 
(Conn.). This the mortgagee has never released, nor has he bound himself first to seek 
satisfaction from the land. Moreover a mortgagee has been allowed to recover ona 
purchaser’s promise without foreclosure. Thorp v. Keokuk Coal Co., 48 N. Y. 253; 
Beeson v. Green, 103 Ia. 406. Further, recovery by the mortgagor against the pur- 
chaser has been allowed even before the former has paid. Baldwinv. Emery, 89 Me. 
496. These cases show that the purchaser is under a personal obligation for the 
whole debt. As between themselves the mortgagor is in the position of a surety for 
the purchaser. Murray v. Marshall, 94 N. Y. 611. The plaintiff’s payment of an 
obligation on which he was personally liable, as in the case of an ordinary surety, 
cannot be regarded as voluntary. Cf Pitt v. Purssord, 8 M. & W. 538. The mort- 
gagor should therefore get indemnity; and this has generally been allowed when he 
has had to pay. Bolles v. Beach, 22 N. J. Law 680; Lappen v. Gill, 129 Mass. 349. 







MUNICIPAL CORPORATIONS— LIMITATION OF INDEBTEDNESS — OBLIGATION EN- 
FORCEABLE UP TO LIMIT. — The defendant school district contracted to buy from the 
plaintiff the material for a building, thereby increasing its indebtedness beyond the 
constitutional limit. ée/d, that the plaintiff, after completion of the building, can 
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recover on the contract that amount for which the district could legally have become 
indebted. A/cGillivray v. Joint School Dist., 88 N. W. Rep. 310 ( Wis.). 

The general rule is well established that a municipal corporation, having incurred an 
obligation which increases its indebtedness beyond the constitutional limit, is liable up 
to such limit. Francis v. Howard County, 50 Fed. Rep. 44. The weight of authority 
is in accord with the principal case in applying the rule even to indivisible contracts, 
when fully performed by the other party. Czudlbertson v. City of Fulton, 127 Ill. 30; 
School Town of Winamac v. Hess, 151 Ind. 229. Some authorities, however, under 
such circumstances distinguish divisible and indivisible contracts and hold the latter 
wholly void. See Hedges v. Dixon County, 150 U.S. 182; Board, etc., of Lake County 
v. Standley, 24 Col. 1. The distinction does not seem justified. It is the incurring of 
the indebtedness which is prohibited by the constitution, and the contract or bonds are 
valid, though unenforceable as to the excess. The defence is that of legal impossi- 
bility, and should be good only as to the part made impossible. The indivisibility of 
the contract is then immaterial and should not affect the obligee’s right. The result 
is peculiarly just in the principal case, since it is free from the difficulty present in the 
common case of an issue of bonds, in which the loss must be divided among different 
obligees. 


MUNICIPAL CORPORATIONS — PoLICE POWER — ALIGHTING FROM MOVING 
TRAINS. — Under a charter giving power to pass all necessary police ordinances, the 
city of Chicago passed an ordinance making it illegal for persons to get on or off 
moving trains without permission of those in charge. e/d, that the ordinance is in- 
valid as not being a necessary police regulation. Wise v. Chicago & N. W. Ry. Co., 
61 N. E. Rep. 1084 (Ill., Sup. Ct.). 

As the court very properly considers “necessary police ordinances ” to mean police 
ordinances reasonably conducive to the morals, safety, and good order of the general 
public, the question reduces itself to whether the matter regulated here falls within 
the police power. The courts of Illinois have always taken a narrow view as to the 
scope of this power. Toledo Ry. Co. v. Jacksonville, 67 Ill. 37; Ritchie v. People, 
155 Ill. 98. In the present case, however, the court would seem to be following a 
well defined public sentiment. Courts have a prejudice, common in all American 
communities, against interference with personal liberty in matters of this character, by 
legislation which they consider as designed primarily to protect the individual against 
himself without sufficient public end. So in the only case found dealing with an 
ordinance closely similar to that in the principal case, the same view was taken. JZi//s 
v. Missouri, etc., Ry. Co., §9 S. W. Rep. 874 (Tex.); cf Ex parte Smith, 135 Mo. 223. 
Considered more broadly, however, such laws may fairly be treated as within the power 
to guard the safety of the community. Cf Ah Lim v. Territory of Washington, 1 
Wash. St. 156; Birkett v. Chatterton, 13 R. I. 299. The decisions on the validity of 
the eight-hour laws would seem to be in point. See 12 Harv. L. REv. 61; 13 /did. 
222. 


PrrRsons — INFANTS — LIABILITY IN TorRT.— The defendant, an infant, con- 
tracted to thresh grain stored in a building upon the plaintiff’s land. Owing to the 
defendant’s negligence in the conduct of the work, the grain and the building con- 
taining it were destroyed by fire. e/d, that the defendant is not liable in an action 
of tort. Lowery v. Cate, 64S. W. Rep. 1068 (Tenn.). 

The general rule that an infant is liable for his torts, is subject to the rather indefi- 
nite qualification, that when the tort arises in connection with a contract, he is com- 
monly held not liable. See Schenk v. Strong, 4 N. J. Law 87. In certain cases, how- 
ever, of fraud and wilful wrongdoing this qualification is more or less generally held 
to be inapplicable. See14 Harv. L. REv.71; Burnard v. Haggis, 14 C. B. N.S. 45; 
but cf Penrose v. Curren, 3 Rawle (Pa.) 351. But in actions based on negligence in- 
volved in acts performed under the contract, the infant is held not liable, on the 
ground that such actions are virtual evasions of his right to avoid his contracts. See 
Jennings v. Rundall, 8 T. R. 335. This reason is applicable only when the damage 
suffered would be recoverable in contract against an adult. Assuming that to be true 
in the principal case, it may still be distinguished as being the only case found where 
there was injury to property not concerned in the contract, and courts might well go 
so far as to allow recovery under such circumstances. No decisions can be cited 
sustaining this distinction, but it accords with the tendency shown by some courts 
to restrict the infant’s immunity from the consequences of his wrongful acts. See 
Kilgore v. Jordan, 17 Tex. 341; Rice v. Boyer, 108 Ind. 472. 
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PERSONS — INFANTS’ CONTRACTS — AVOIDANCE DURING MINORITY. — A minor, 
having been injured by the fault of a railway company, accepted a sum of money in 
full discharge of the company’s liability. While still an infant she sued in tort, assert- 
ing her disaffirmance of the contract of compromise. é/d, that she cannot avoid the 
contract while within age. Lansing v. Michigan Cent. Ry. Co..86 N. W. Rep. 147 
(Mich.). 

Earlier authorities in the same state have gone as far as this case goes. Dunton v. 
Brown, 31 Mich. 182. Elsewhere it is well settled that an infant may avoid his 
contracts while within age. Stafford v. Roof, 9 Cow. (N. Y.) 626. On the other hand 
it is universally held that aninfant may not conclusively avoid his conveyances of land 
until he is of age. Zouch v. Parsons, 3 Burr. 1794. But this inconsistency is only an 
apparent one, since the infant may enter and take profits during his minority, exer- 
cising his election when reaching full age. Bool v. Mix, 17 Wend. (N. Y.) 119. The 
principal case goes on the ground that the want of discretion that prevents an infant 
from making a binding contract should also prevent him from disaffirming one that 
may be beneficial to him. But the loss that he may often suffer by being held to dis- 
advantageous contracts until of age, would seem a weightier consideration than the 
danger of losing benefits by unwise disaffirmance. The rule in the principal case 
seems never to have been carried to the length of allowing judgment to go against an 
infant in suit on the contract, and it is doubtful if any court would carry it so far. 


PROPERTY — BAILMENTS— ACTION BY BAILEE AGAINST THIRD PERSON. — 
Property in the hands of a bailee was destroyed by the negligence of a third person. 
Held, that the bailee is entitled to recover the value of the property, though before 
such recovery he would have a good answer to an action by the bailor. Zhe Wink- 
field, 18 T. L. R. 178 (Eng., C. A.). 

The decision in the principal case is in accord with American authority and with the 
early cases in England. Ud/man v. Barnard, 7 Gray (Mass.) 554; Burton v. Hughes, 
2 Bing. 173; Swire v. Leach, 18 C. B. N.S. 479. Furthermore it would seem to be 
sound historically. See HoLMES, COMMON Law, ch. 5. Originally the bailee alone 
could sue the wrongdoer, since he alone had possession; though after recovery he 
was liable to account to his bailor. At a later day the bailor was allowed to recover 
against the wrongdoer, provided he brought suit before the bailee. Then, by a 
curious inversion of reasoning, it came in time to be held that a bailee could not re- 
cover the value of the property in a suit against the wrongdoer, unless, even with- 
out such recovery, the bailee would himself be liable in an action by his bailor. 
Heydon and Smith’s Case, 13 Co. 67, 70. This inverted reasoning was the ratio deci- 
dendi in the leading English case, which was thought to have fixed the law to the 
effect that a bailee could recover only the damage to his own interest. Claridge v. 
South Staffordshire Tramway Co., [1892] 1 Q. B. 422. See 6 Harv. L. REv. 156. 
By expressly overruling that decision, the Court of Appeal in the principal case has 
restored the orthodox doctrine on this point. 


PROPERTY — SALE BY TENANT IN COMMON— TROVER AGAINST PURCHASER. — 
A tenant in common of land, without the consent of his co-tenant, gave the defendant 
a license to cut timber on the land and take it for his own exclusiveuse. The defend- 
ant did so. e/d, that the injured co-tenant may recover for conversion. Sudlivan 
v. Sherry, 87 N. W. Rep. 471 (Wis.). 

The general American rule is that a tenant in common of personalty who sells the 
entire property without authority, is liable in trover to his co-tenant. Weld v. Oliver, 
21 Pick. (Mass.) 559. Several courts, while adopting this rule, have protected the 
purchaser on the ground that the sale passed only the moiety of his vendor, making 
him merely a co-tenant with the plaintiff. Dain v. Cowing, 22 Me. 347. See Osborn 
v. Schenck, 83 N. Y.201. This doctrine has been applied to divisib‘e as well as indi- 
visible chattels. Xi/gore v. Wood, 56 Me. 150. The proposition, however, that such 
a conveyance, not in market overt, may be tortious on the side of the grantor, but 
innocent on that of the grantee, seems indefensible; and in general, exclusion under a 
claim of title from a wrongful grantor is sufficient to support trover. Hollins v. Fowler, 
L. R. 7 H. L. 757. The fact that the defendant in the principal case claims, not under 
an ordinary sale of chattels, but under a license to cut and remove timber, seems not 
to affect the principles applicable. The decision accords with the generally recognized 
principle of Hollins v. Fowler, supra, and is supported by one parallel case. Van 
Doren v. Balty, 11 Hun (N. Y.) 239. 
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PROPERTY — STATUTE OF LIMITATIONS— RIGHT TO SUPPORT OF LAND.— The 
defendant made excavations in his coal mines beneath the plaintiff’s land, and thereby 
caused the surface to cave in. eé/d, that the plaintiff’s right of action accrued, not 
at the time of subsidence, but at the time of mining. Moonan v. Pardee, 50 Atl. Rep. 
255 (Pa.). See NOTEs, p. 574. 


PROPERTY — TRANSFER OF TITLE AFTER JUDICIAL SALE— RELATION. — The 
interest of the assignee of a lease was sold under a judicial decree, but no deed was 
given to the purchaser. Later the assignee was sued for rent due since the sale, upon 
the covenant in the lease. After the beginning of the action a deed was given to the 
purchaser. He/d, that the deed, operating by relation, divested the defendant of his 
legal title from the date of the sale, and is therefore a good defence. Mayor of Bal- 
timore v. Peat, §0 Atl. Rep. 152 (Md.). 

Deeds of property sold at judicial sales are generally held to vest the title in the 
purchaser from the time of the sale. Pennsylvania S. V. R. R. Co. v. Cleary, 125 Pa. 
St. 442. But the doctrine of relation is not considered applicable when it will injure 
the preéxisting rights of a third person. /ackson v. Bard, 4 Johns. (N. Y.) 230. It 
is difficult to see why in the principal case the rights of the plaintiff are not injured 
by allowing the deed to relate back, since he is put to the expense of two actions and 
exposed to the uncertainty of recovery against another person. But even were this 
reason invalid, it is doubtful if the doctrine of relation should be applied where the act 
the effect of which must be carried back, is done after the beginning of the action. 
Some jurisdictions have permitted such a use of the principle. Jackson v. Ramsay, 3 
Cow. (N. Y.) 75. Other cases have held, more properly it would seem, that the 
fiction cannot be used to prove something which was untrue at the time the action 
was begun, as this would be an unnecessary and illogical extension of the doctrine. 
Presnell v. Ramsour, 8 Tred. (N. C.) 505. 


PuBLIC SERVICE COMPANIES — REFUSAL TO FURNISH NATURAL GAs —IN- 
SUFFICIENT SuPPLY. — The defendant, a natural gas company exercising the right of 
eminent domain, refused to furnish gas to the plaintiff, owing to an unavoidable defi- 
ciency in its supply. Aé/d, that the plaintiff must be supplied with gas, even though 
serious inconvenience to prior consumers results. State ex rel. Wood v. Consumers’ 
Gas Trust Co., 61 N. E. Rep. 674 (Ind., Sup. Ct.). See NoTEs, p. 571. 


SALES—CHATTEL MoORTGAGES—POTENTIAL EXISTENCE.—In a jurisdiction 
in which a chattel mortgage passes only a legal lien, and not the title, a mortgage of 
certain hogs and of their increase was given to the plaintiff. Before foreclosure the 
defendant attached the young of the hogs, born after the execution of the mortgage. 
Held, that the plaintiff has no right, as against the defendant, to the young of the 
animals. Battle Creek Valley Bank v. First Nat. Bank, 88 N. W. Rep. 145 (Neb.). 

That legal rights may be passed in the future increase of property already owned, 
is a generally recognized doctrine. Grantham v. Hawley, Hob. 132. So it has been 
held that the unborn offspring of animals may be sold, and the title passes when they 
are born. Aull v. Hull, 48 Conn. 250. The same rule has been applied to chattel 
mortgages, in jurisdictions where a mortgagee gets title. Rogers v. Highland, 69 Ia. 
504. So, too, it has been held that a lien may be given on unborn animals. Sawyer 
v. Sawyer, 70 Me. 254. Although there has been some tendency to limit, in various 
ways, the application of the doctrine under discussion, there seems to be no authority 
and no valid reason for distinguishing in this regard between lien and title, as is done 
in the principal case. The court mainly relies upon a case in which the young were not 
included in the terms of the mortgage, and which therefore is hardly authority. Shoo- 
bert v. De Motta, 112 Cal. 215. The question has been decided in the opposite way 
in another jurisdiction, according to what would seem the better reason. First Vat. 
Bank v. Western Mortgage Co., 86 Tex. 636. No other exactly parallel cases have 
been found. 


SALES —DAMAGES — BREACH OF WARRANTY. — The plaintiff sold a machine to 
the defendant, warranting it to be of a certain capacity. There was in fact no 
machine on the market of such capacity. e/d, that the measure of damages for the 
breach of warranty is the difference between the purchase price and the actual value 
of the machine as delivered. //uyett-Smith Mfe. Co.v. Gray, 40 S. E. Rep. 178 (N. C.). 

Where a purchaser seeks redress for a breach of a contract of warranty, the better 
rule is that the measure of damages is the difference between the value of the article 
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as delivered and its value had it been as represented. See 14 Harv. L. REV. 454; 
Tuttle v. Brown, 4 Gray (Mass.) 457; but cf Van Winkie v. Wilkins, 81 Ga. 93. 
Where, however, the ascertainment of damages on this basis would be clearly only 
matter of conjecture, the rule sometimes breaks down. Ferris v. Comstock, 33 Conn. 
513. No such difficulty appears, however, in the principal case. Ordinarily the value 
of the article as represented is proved by showing the market value of such com- 
modities. See Bach v. Levy, to1 N. Y. 511. Where articles such as were contracted 
for are not on the market, the mode of proof may be affected, but the measure of 
damages should not ordinarily be changed. In such cases the contract price, which is 
always admissible to show the value of the thing contracted for, becomes important 
evidence as to that value. See Cary v. Gruman, 4 Hill (N. Y.) 625; Tatum v. Mohr, 
21 Ark. 349. It is not, however, conclusive. Willis v. Dudley, 10 Ala. 933- In the 
principal case it would seem a simple matter to prove by expert evidence the value 
of a machine having the capacity warranted. Cf Willis v. Dudley, supra. 


SALES — MORTGAGE OF AFTER-ACQUIRED PROPERTY — EQUITABLE LIEN. — 
Held, that a mortgage of securities to be thereafter issued gives a valid equitable lien, 
which attaches to the securities as soon as they come into the mortgagor’s hands. 
Central Trust Co. of New Yorkv. West India Improvement Co., 169 N. Y. 314. 

The New York court has fluctuated between the view that a mortgage of after-ac- 
quired property gives a valid equitable lien, and the view that, as against third per- 
sons, the mortgagee acquires no rights, unless he takes possession of the property 
before their rights attach. The decision in the principal case is rested on the authority 
of the older cases. McCaffrey v. Woodin, 65 N. Y. 459; Kribbs v. Alford, 120 N. 
Y. 519. It is not noticed that the more recent New York decisions are based upon 
the other view. Rochester Distilling Co. v. Rasey, 142 N. Y. 570; New York, etc., 
Co. v. Saratoga, etc., Co., 159 N. Y. 137. The weight of authority, however, both 
in England and in the United States, supports the principalcase. Holroyd v. Mar- 
shall, 10 H.L. Cas. 191; Mitchell v. Winslow, 2 Story (U. S. Circ. Ct.) 630; Cumber- 
land Nat. Bank v. Baker, 57 N. J. Eq. 231; but see, contra, Moody v. Wright, 13 
Met. (Mass.) 17. On equitable principles the prevailing view would seem to be 
sound. The question is generally of importance only when the mortgagor becdmes 
insolvent ; and in that case, if the mortgagee is denied a lien, he is deprived of the 
security by which he was induced to advance his money, while the debtor’s estate has 
the benefit of both the money and the property. Obviously, however, the mort- 
gagee’s equitable lien cannot prevail against dona fide purchasers for value. 


SALES — STATUTE OF FRAUDS— WRITTEN MEMORANDUM AND SUBSEQUENT 
ORAL MopIFICcATION. — A seller being unable to continue prompt deliveries of flour 
under a written contract, the parties orally agreed upon a definite postponement of 
future deliveries. The seller, suing on the original contract, proved the oral transac- 
tion to excuse his non-performance of the written terms. e/d, that the transaction 
shows no sufficient excuse. Walter v. Bloede Co., 50 Atl. Rep. 433 (Md.). 

Assent to postponement presumably did not bind the defendant as a waiver, for 
the court does not discuss it as such, and it was probably seasonably retracted. The 
plaintiff should succeed, then, only if the oral agreement postponing deliveries was 
enforceable as a contract. According to some American cases the Statute of Frauds 
does not affect such an agreement, it being styled a contract merely for a substituted 
performance. Cummings v. Arnold, 3 Met. (Mass.) 486; Clark v. Dales, 20 Barb. 
(N. Y.) 42. The English courts and some of our states have adopted an extremely 
opposite doctrine, that any subsequent oral contract is invalid, except one simply 
rescinding an executory contract to sell. Stead v. Dawber, 10 A. & E. 57; Bailey v. 
Epperly, 2 Ind. 85. This rule is perhaps too broad, for the question is always whether 
a given substitutionary contract is for the sale of goods. See Zyers v. Rosedale, etc., 
Co., L. R. 8 Ex. 305, 318. The English rule is applied in the principal case, where 
the result reached is correct. The oral contract had two parts, a rescission of the 
promises of deliveries and payments on the dates first set, and new promises for 
deliveries and payments on other dates. This latter part was a contract for a sale, 
and therefore within the statute. 


STATUTE OF LIMITATIONS — AMENDMENT OF DECLARATION AFTER STATUTORY 
PERIOD. —A statute authorized administrators to sue for the benefit of heirs at law 
in cases of wrongful death. Within the statutory period an administrator brought an 
action, failing to name the beneficiaries as required. After the statute had run, he 
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amended his declaration by inserting the names of the beneficiaries. e/d, that the 
statutory bar cannot be interposed. Love v. Southern Ry. Co.,65S. W. Rep. 475 
(Tenn., Sup. Ct.). 

Whethes amendments are to be allowed or refused is almost wholly within the dis- 
cretion of the court. Chirac v. Reinsicher, 11 Wheat. (U.S.) 280. But modern 
authorities greatly favor allowing them to prevent failure of justice. Stebbins v. Lan- 
cashire Ins, Co., 59 N. H. 143. The fact that the statutory period has expired while 
the suit is pending is regarded as a strong reason for allowing the amendment. San- 
ger v. Newton, 134 Mass. 308. In such cases the running of the statute is arrested at 
the date of filling the original pleading, unless the amendment sets up a new cause of 
action or introduces new parties. Blanchard v. Lake Shore, etc., Ry. Co., 126 Ill. 416; 
Hills v. Ludwig, 46 Oh. St. 373; Flatley v. Memphis, etc., Ry. Co. 9 Heisk. (Tenn.) 
230. The amendment in the principal case does not introduce new parties, as the 
action is continued in the name of the administrator, the heirs at law being named 
only as beneficiaries. Nor does it seem that in any real sense a new cause of action 
is set up. The amendment cures a purely formal defect, and both declarations are 
obviously based on the same cause of action. The case reaches a very desirable result 
and is supported by good authority. South Carolina Ry. Co. v. Nix, 68 Ga. 572; 
Huntingdon, etc., Ry. Co. v. Decker, 84 Pa. St. 419. There is, however, some author- 
ity the other way. Atlanta, etc., Ry. Co. v. Hooper, 92 Fed. Rep. 820. 


STATUTE OF LIMITATIONS—APPLICAPION TO BILL TO REMOVE CLOUD ON 
TITLE. — Neb. Code, § 16, enacts that “ An action for relief not hereinbefore pro- 
vided for, can only be brought within four years after the cause of action shall have 
accrued.” § 2 abolishes the distinction between actions at law and suits in equity. 
Held, that the statute constitutes no defence to a suit to remove a cloud on title. 
Batty v. City of Hastings, 88 N. W. Rep. 139 (Neb.). 

Statutes of limitations formerly applied expressly only to actions at law, but the 
spirit of these statutes is followed in equity, and at the present day they often in terms 
include equitable suits. Woop, Lim., § 58. While at lawa cause of action must be a 
breach of legal duty, in equity a suit may be brought to procure a deserved benefit or to 
relieve from hardship, without any previous wrongful act on the part of the defendant. 
The question then arises whether the causes of action in suits of the latter class are 
within the statutes. The authority, though scanty, seems uniformly opposed to such 
aview. Schoener v. Lissauer, 107 N. Y. 111. The reasons on which the statutes are 
based have very little application to cases of this class, and the fact that the out- 
standing claim is an old one makes its cancellation no less just and desirable. In the 
principal case therefore the decision, though not founded on a literal construction, seems 
not to conflict with the intention of the statute. The plaintiff may of course still be 
barred, if guilty of laches. 


BOOKS AND PERIODICALS. 


INSANITY IN RELATION TO CONTRACTS. — It is the law of England that an 
insane person is liable upon his contracts as if sane unless, in addition to his 
own insanity, he proves that the other party knew of his condition. Jmferial 
Loan Co. v. Stone, [1892] 1 Q. B. 599. This decision, though previously 
assailed in England, finds support in a recently published article. Lunacy in 
Relation to Contract, Tort, and Crime, by Rankine Wilson, 18 L. Quart. Rev. 
21 (Jan., 1902). In Mr. Wilson’s view the case decides merely that insanity shall 
not be a defence unless the “ party alleging it was so insane as not to be capable 
of understanding what he was about,” and then goes on to establish a test of such 
insanity which shall be “whether the other party can be affected with know- 
ledge.” It requires no little ingenuity to find in the language of the decision 
any indication that such was the meaning of the court. ANSON, CoNTS., 9th 
ed., 125. The defendant, by hypothesis, having already proved that he was in- 
capable of understanding what he was about, no test by means of which that 
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fact might be established could possibly be needed. Admitting, however, that 
the language is capable of this construction, the change is one of form merely 
and the practical result remains the same. The sole issue should be whether the 
person alleging insanity was capable of understanding the contractual act. In 
determining that question it is by no means apparent how the knowledge of one 
party affords, as is contended, a test which is both absolute and practically unerr- 
ing. Applied to the case of contracts made by insane persons who are to all 
appearances sane, or to agreements entered into by correspondence, this test 
fails entirely to aid in ascertaining the truth. The incapacity of the defendant 
to perform a contractual act remains the same, however ignorant of it the plain- 
tiff may be. Nor is an inquiry into the mental condition of one person in the 
least aided by evidence as to the state of mind of another. When it is con- 
sidered that the heavy burden of proving knowledge is upon the insane, the doc- 
trine appears to be a return toward the harsh rule of the common law, that no 
man can “ stultify himself ” by pleading his own insanity. 

Mr. Wilson’s position finds little support among modern authorities. Edwards 
v. Davenport, 20 Fed. Rep. 756; Seaver v. Phelps, 11 Pick. (Mass.) 304. In the 
cases relied upon by the court in /merial Loan Co. v. Stone, supra, the insane 
person had derived some benefit from the contract, and in such cases the law 
justly implies a contract to pay. Baxter v. Earl of Portsmouth, § B. & C. 170; 
Molton v. Camroux, L. R. 2 Ex. 487. Knowledge of insanity then becomes 
material as a defence since a remedy in its nature equitable should not be 
allowed to one open to the suspicion of having imposed upon an insane person. 
These decisions, however, offer no support for the sweeping rule contended for 
which makes no distinction between executed and executory contracts. The 
cases in the United States which seem at first sight to accord with Mr. Wil- 
son’s view will, upon examination, generally be found to fall within the class 
where the relief sought is in essence guasz-contractual. Matthiessen, etc., Co. 
v. McMahon's Adm’r, 38 N. J. Law 536. 


CONDITIONAL PAYMENT BY CHECK. — The effect of a creditor’s acceptance 
of a check sent expressly “in full satisfaction ” of a larger claim has been the 
subject of some difference of opinion. The English courts leave it to the jury 
to decide whether the creditor accepted the check in final settlement or merel 
as a payment on account. Day v. McLea, 22 Q. B. D. 610. Numerous Ameri- 
can decisions, on the contrary, hold as matter of law that acceptance of such a 
check discharges the entire claim. Logan v. Davidson, 18 N.Y. App. Div. 353. 
A brief discussion of the question appears in a recent article, in which, how- 
ever, the author has done little more than to re-state the present English law. 
Cheques in Settlement, by G. Pitt-Lewis, 112 L. T. (London) 49, Nov. 16, 1901. 
In jurisdictions where a liquidated claim cannot be discharged by a smaller 
payment, either in sfecze or by check, the question obviously is confined to dis- 
puted claims. Meyer v. Green, 21 Ind, App. 138. But in all other jurisdictions 
it concerns both unliquidated and liquidated claims; for these jurisdictions 
either hold broadly that a smaller payment, whether in sfecze or by check, may 
operate in full satisfaction, or else, with the English courts, they concede that 
payment by check may have such effect, though payment in sfecte may not. 
Clayton v. Clark, 74 Miss. 499; Stbree v. Tripp, 15 M. & W. 23. 

The English view, that the effect of acceptance is a question of fact for the 
jury, seems untenable. When a debtor makes a conditional payment by check, 
the creditor may honorably take one of three courses: he may accept the check 
in full discharge; he may passively retain it, without cashing or negotiating it; 
or he may return it. Unless he violate the express condition on which it was 
sent, he cannot apply it merely on account. He should either refrain from 
applying the check at all or conform to the terms imposed by the debtor ; he 
cannot rightly substitute terms of his own. “ The use of the check is zpso facto 
an acceptance of the condition.” JVassoty v. Tomlinson, 148 N. Y. 326. 


77 
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On this view, the creditor’s intention in accepting the check would seem 
immaterial, though the English law would regard it as decisive. For if he 
intended to accept on the terms offered, his claim is at an end; while if he did 
not so intend and yet cashed the check, it should not be open to him to qualify 
or explain an act consistent only with such intention. In particular instances 
it may well be a troublesome question whether the remittance was in fact con- 
ditional. But when once the condition is established, it should follow, not as a 
possible inference of fact, but as a necessary conclusion of law that acceptance 
of such remittance is subject to the condition attached. 


PROVER AGAINST A PURCHASER FROM A CONVERTER.— There has been 
conspicuous lack of harmony in the decisions as to whether a pledgee or pur- 
chaser from a converter is himself guilty of a conversion before demand and 
refusal. The question assumes practical importance whenever action is brought 
before demand and also when, though demand has been made, the statutory 
time has elapsed since the fraudulent sale or pledge. The English law on the 
subject is briefly summarized in a recent article. A Point in the Law of 
Conversion, Anon., 46 Sol. J. 24 (Nov. 9, 1901). 

As far back as Lord Ellenborough’s time, in 1805, it was laid down unquali- 
fiedly, though by way of dictum, that one who takes property “ by assignment 
from another who has no authority to dispose of it” commits a conversion. 
M’ Combie v. Davies, 6 East 538. On this view, which seems correct, there is 
an immediate conversion by the purchaser or pledgee, before demand and 
refusal, and it matters not whether his conduct is fraudulent or innocent. A 
later decision, however, qualifies the broad doctrine of 47’Combie v. Davies, 
supra, holding that an innocent pledgee of title deeds is not guilty of a con- 
version until detention after demand. Spackman v. Foster, 11 Q. B. D. 99. 
The author submits, rightly, that the doctrine of Spackman v. Foster, supra, 
is indefensible on principle and unfortunate in its results. If the essence of 
conversion is the exercise of a dominion inconsistent with the rights of the 
owner, it is hard to see how demand and refusal can be necessary; or, if it is 
unnecessary in the case of a fraudulent pledgee or purchaser, how it can become 
necessary simply because the infringement on another’s rights is unintentional. 
For whether one’s motive be honest or fraudulent, by accepting the converted 
property in sale or pledge he does an act entirely at variance with the exclusive 
control of the owner. The view of Spackman v. Foster, supra, is doubtless due 
in part to a not unnatural desire to shield from immediate liability one whose 
conduct is morally blameless. But such assumed kindness operates in one re- 
spect to the disadvantage of its recipient. It fails to recognize the desirabilit 
of quieting possession. For if there is no conversion until demand and refusal, 
the statute of limitations cannot run in his favor till then; while the stricter 
and more logical doctrine would allow it to run from the outset. 

The sounder view, namely, that demand is not necessary, represents perhaps 
the weight of American authority. R7/ey v. Boston, etc., Co., 11 Cush. (Mass.) 11. 
See also CL. & L., Torts, 2d ed., 214, and an excellent article, Conversion by 
Purchase, by Nathan Newmark, 15 Am. L. Rev. 363, 376-378. The opposite 
view, however, is strongly supported. Rawley v. Brown, 18 Hun (N. Y.) 456. 
See also 6 So. L. Rev., N. S., 822, 828. 
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STUDIES IN HISTORY AND JURISPRUDENCE. By James Bryce. New York 
~ London: Oxford University Press, American Branch. 1901. pp. xxiii, 
26. 8vo. 

In this work the author has collected sixteen essays connected largely by a 
comparison of the institutions and development of Rome and of England. The 
striking similarities between the Roman and British Empires, and the effects 
of colonial experiences upon their internal development, are portrayed most 
interestingly and instructively. A detailed examination of the development of 
Roman and English law and of the place therein occupied by magistrates, by 
jurists, and by legislation, results in the conclusion that the best law, that 
marked by reasonableness, simplicity, certainty, and self-consistency, is pro- 
duced slowly and tentatively under the guidance of a trained body constant] 
modifying and summarizing the results of natural development —a system dif- 
ficult to obtain in large democratic nations. The chief features likely to affect 
the future development of law are thought to be the dangers accompanying the 
modern enormous industrial development and the growth of democracy. Mr. 
Bryce believes that Roman and English law must eventually replace all other 
systems except possibly those founded on ancient religions ; that while it is not 
probable that either will absorb the other, a greater tendency towards the unifi- 
cation of the two systems may not be improbable. 

In the five essays relating to jurisprudence — Obedience, Sovereignty, The 
Law of Nature, Methods of Legal Science, and The Relation of Law and 
Religion — Mr. Bryce takes a position, as opposed to the Austinian school, 
that law is not based upon the command of the state. Indolence, deference, 
and sympathy are deemed to be more potent factors conducive to obedience 
than either reason or fear ; and while the alleged evil effects of present tenden- 
cies upon obedience are fully recognized, the author is of the opinion that at 
least in politics and in eninge the tendency of the average man to defer to 
those of stronger wills must still continue. Sovereigns are divided into legal — 
the ultimate person or body to whose directions the law attributes legal force, 
assuming obedience thereto — and practical — the person or body constituting 
in fact the strongest force in a state; and from these definitions it is argued 
that sovereignty may be limited, divided, or partially in abeyance. In addition 
to this analytical treatment, historical conceptions of sovereignty are treated in 
detail. 

The classification of constitutions into Flexible and Rigid is substituted for 
the orthodox division into Written and Unwritten. The Flexible Constitution is 
one that can be changed by the same authority, acting in the usual manner, which 
makes or changes other laws, as in England; but where amendments can 
be made only by a different body, as in the United States, or by the same bod 
acting ina different manner, as in France, the constitution is designated Rigid. 
The dangers and advantages of the two systems are portrayed, existing consti- 
tutions are examined in the light of these principles, and the action of cen- 
trifugal and centripetal forces on political communities and institutions is dis- 
cussed. Completing the chapters upon constitutional topics are several essays 
considering in detail the institutions of primitive Ireland and of the two South 
African Republics, the new constitution of Australia, and the development of 
our own constitutional system especially with reference to the fears and predic- 
tions of Hamilton and De Tocqueville as compared with what history shows to 
be the real strength and weakness of our Constitution. The body of the work 
closes with an essay upon marriage and divorce, in which the author examines 
the causes which, both in the Roman Empire and at present throughout the 
world, result in the increased freedom of marriage, in the growing equality of 
husband and wife, and especially in the tendency to make divorce more easy. 

For historians, jurists, lawyers, and perhaps more especially for laymen, Mr. 
Bryce has again produced a work both interesting and valuable. In several 
instances, however, the author’s conclusions may not meet with complete ac- 
ceptance. Undoubtedly his treatment of jurisprudential topics does a great 
deal towards removing the dogmatism and misconception of historical fact 
with which the science has been encumbered. Yet a fuller recognition of the 
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conception — admittedly fundamental in Rome and in England as well as in 
this country —that sovereign power is derived from the people, might well 
result in recognizing in the people, at least in such countries as the United 
States and Switzerland, the legal sovereignty which the author now distributes 
among the various agents of the people. Again, in the new classification of 
constitutions, France is placed in the same class with this country; but some 
things which are indicated as being the striking features of Rigid Constitu- 
tions generally, seem to apply to France no more than to England. It is also 
to be regretted that one preéminently fitted to express an opinion is perhaps 
overcautious in stating what seems to him to be the probable development of 
the questions considered, It may be added that the awkward and unattractive 
form in which the American edition is presented is most unfortunate. 


Two CENTURIES’ GROWTH OF AMERICAN Law. By the members of the 
faculty of the Yale Law School. New York: Chas. Scribner’s Sons. 1901. 
pp. xviii, 538. 8vo. 

This volume was published in connection with the bicentennial celebration 
of Yale University, as the contribution of the law faculty to the commemora- 
tion of that anniversary. Each of the eighteen chapters, except the Introduc- 
tion, deals with a single main division of the law, discussing its development in 
this country during the last two centuries. Perhaps the most interesting and 
valuable portions of the book are found in a few chapters which enter more or 
less briefly into colonial history. The nee of a legal system are always 
interesting to the student of institutions, and the events, movements and ten- 
dencies a the colonial period would naturally have a considerable bearing on 
the subsequent development of a national system of law. There is also to be 
found in more than one chapter an occasional shrewd suggestion or instructive 
comparison, or a thoughtful generalization from scattered but related cases. 

But unfortunately the greater part of the book is taken up with a mere 
enumeration of rules of law at present in force in this country, which have had 
their origin within the last two centuries. In most cases the statement is too 
general to be useful to the lawyer, and too brief or technical to be of value to 
the layman. There is seldom any attempt to explain the origin or the impor- 
tance of the various rules, and they are not arranged or classified so as to indi- 
cate or illustrate general tendencies or suggest probable future development. 
There is a certain slight interest in running the eye over such a bare enumera- 
tion, and noting how many of the existing rules of law are of comparatively 
recent origin; but it is hardly to be supposed that the book was written to 
gratify curiosity. The chief virtue of such a catalogue would be its complete- 
ness; but here again we meet with disappointment. Such subjects as Nego- 
tiable Instruments and Conflict of Laws which, from their comparatively modern 
origin as branches of English and American law, especially deserve treatment 
in an account of the growth of our legal system, are disposed of with a brief 
and subordinate treatment, or a passing allusion. Similar faults are found 
in the individual chapters. Necessarily many unimportant matters must be 
omitted, but it is somewhat surprising to find no mention whatever of such a 
principle as the Rule against Perpetuities. 

It must of course be admitted that it was no easy task to select the materials 
for a single volume out of the vast store included within the scope of the title; 
but the authorship of the book and the occasion of its publication were such as 
to justify high expectations. Nevertheless it is easier to criticise than to create, 
and the critic may therefore be pardoned if in self-defence he suggest some of 
the things which the reader, on first opening the book, might not unreasonably 
have expected to find therein. Three at least readily propose themselves. If 
in the enumeration of existing rules of law, all those which are peculiar to this 
country had been pointed out, the data at least would have been furnished from 
which to form a conception of the distinguishing characteristics of American 
law. This opportunity is neglected, for me the references to English law 
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are tolerably frequent, there is no consistent attempt to mark the differences 
between the two systems. A second suggestion strikes somewhat deeper. In 
a survey of the changes which the law has undergone during a long period, it 
is not difficult to discern certain definite movements and tendencies, the develo 
ment of fundamental principles already established, and the gradual establish- 
ment of principles which are substantially new. No greater service could be 
done to legal education in this ee, than that of tracing, so far as possible, 
through the current of decisions and legislation, the underlying principles to 
which the surface changes are referable. It is only fair to say that in a few 
instances something of this sort is attempted in the book under discussion, and 
with sufficient success to make the reader regret that such attempts are so rare. 
A third service which the authors might have rendered is suggested by the inti- 
mate relation between the history of law and the history of politics and society. 
One of the most obvious examples is found in the effect, hardly to be overesti- 
mated, which the abolition of primogeniture has had on the constitution of 
our society. Many other instances of the connection between law and political 
and social history, less evident or familiar, but for that reason all the more 
oe might have been pointed out. But scarcely anything of this sort is 
attempted. 

It is evident that to have done either of the two things last suggested would 
have taken a good deal of space. But on the other hand comparatively few 
specific cases and rules of law would have sufficed for illustration, and work of 
scholarly character and permanent value would thus have taken the place of 
a catalogue of legal rules, which can scarcely be said to make a substantial 
contribution to any department of legal learning. The portions of the book, 
already referred to, which are of genuine interest and value, are sufficient to 
justify its publication; but one cannot help regretting that so many excellent 
opportunities to add materially to the sum of legal scholarship were almost 
entirely neglected. 


A TREATISE ON INTERNATIONAL PuBLic Law. By Hannis Taylor. Chicago: 
Callaghan & Co. Igol. pp. Ixxvi, 912. 8vo. 

Though international law has been developed largely by text writers, and 
though it lends itself cm to text-book treatment, the subject has not yet been 
nee? and satisfactorily covered. Authors have differed as to the advan- 
tages of the historical method as compared with the analytical method in appli- 
cation to this branch of the law, and, adopting the one or the other method, 
have failed to give an exhaustive treatise. The author of the present work, as 
he shows in his preface and introductory chapter, believes in the superiority of 
the historical method, but recognizes that the ae method, too, must be 
invoked “in order that the intent and meaning of the various and complicated 
rules may be clearly expounded.” At the outset, the author is handicapped by 
the magnitude of the task which he sets before himself. To write an adequate 
history of international law and at the same time an adequate treatise on the 
rules and principles, would be well-nigh impossible within the limits of a single 
volume of convenient size. The author’s failure to write the ideal text book is 
due principally to subordinating too far a clear statement and thorough discus- 
sion of the rules to an elaborate exposition of the historical growth of the law, 
and to lengthy citations of historical illustrative instances. 

Aside from the first two parts of the book which are devoted to purely his- 
torical matter, the author, in general, has followed Wheaton’s classification. 
On disputed points in the law, the book adds nothing to the literature of the 
subject, for the author gives too little attention to analysis. An instance of this 
is to be found in § 131, where McLeod’s case is considered. Mr. Webster’s 
view of the case is stated accurately and concisely, and the opposing attitude of 
the New York court is adverted to, but the author dismisses the subject with- 
out showing the underlying principle in the case which clearly justified Mr. 
Webster. Again in §§ 164-168, in which the learned author treats of the effect 
of change of sovereignty on state obligations, the views of many writers are set 
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out by quotation from their works; but the author sums up the views without 
any analysis and statement of his own. The emphasis laid on the historical 
growth of the law leads to the curious result of confusing rules of policy and 
rules of law; an instance of which may be seen in the statement of the Monroe 
Doctrine as a rule of law. 

It is but fair to say, however, that the book is the best American work since 
Wheaton. Mr. Taylor appears to have spared no painstaking and to have used 
every endeavor to make the work accurate.. As a history of international law, 
and more particularly as a history of the contributions of Great Britain and the 
United States to international law, the book will certainly find a place. Con- 
taining, as it does, citations from and reference to the leading writers on inter- 
national law, and a collection of the most important decided cases in Great 
Britain and the United States, it is without doubt the best single reference 
manual for the student to own. 


A HANDBOOK OF THE CODE OF CIVIL PROCEDURE. By Carlos C. Alden, 
New York: Baker, Voorhis & Company. I9o0I. pp. vi, 170. 8vo. 

This manual is perhaps the latest of those designed to simplify for bar- 
examination purposes the special, complicated legislation of New York. From 
this point of view the Code has been well edited. Twelve chapters marshal 
the most elementary sections, generally reprinted verbatim, sometimes digested. 
For any but the primary purpose, however, the book is ill-fitted even in the 
hands of a beginner; it is silent, for example, on such every-day and such 
intricate matters as the various sorts of motions and orders. There is an index 
of subjects, but none of code-sections. 


A TREATISE ON THE LAW OF FRAUD AND MISTAKE. By William W. Kerr. 
Third edition by Sydney E. Williams. London: Sweet and Maxwell, 
Limited. 1902. pp. lxv, 557. 8vo. 


A TREATISE ON THE LAW OF ATTACHMENTS, GARNISHMENTS, JUDGMENTS, 
AND EXECUTIONS. By John R. Rood. Ann Arbor: George Wahr. 1gol. 
pp. 549. 8vo. 


BRITTON: AN ENGLISH TRANSLATION AND NOTES. By Francis M. Nichols. 
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